“National Socialist and So- 
viet legal theories are rever- 
sions to justice without law.” 
—Bernard Schwartz, “Execu- 
tive Power and the Disap- 
pearance of Law,” New York 
University Law Quarterly 
Review, October, 1946. 
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Insurance Agents’ Legal Problems 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


HERE HAVE BEEN several very im- 

portant decisions during the past year 
which warrant careful study by attorneys 
for agents and brokers as well as by com- 
pany counsel. 


The case which has caused the most ap- 
prehension in the fire insurance business 
by reason of denial of certiorari by the 
Supreme Court of the United States on 
December 11, 1951, is that of Gandelman v. 
Mercantile Insurance Company, 7 Fire AND 
Casuatty Cases 167, 90 F. Supp. 472; 187 F. 
(2d) 654. There was such widespread commo- 
tion among agents and producers, generally, 
that Mr. Walter H. Bennett, General Coun- 
sel to the National Association of Insurance 
Agents, deemed it advisable to go on record 
in a published statement regarding the case, 
and its implications and limitations, which 
statement recently appeared in the February 
2, 1952 issue of The Weekly Underwriter 
at page 332. His analysis of the case is 
prefaced with the following observations: 


“A good deal of confusion has arisen fol- 
lowing the decisions of the federal District 
Court and United States Court of Appeals, 
because of statements that have been pub- 
lished to the general effect that companies 
are not liable for loss prior to the delivery 
of the policy. Thus has arisen in the minds 
of some that the long established and uni- 
versal custom of an agent orally binding a 
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company on a risk has been either destroyed 
or substantially curtailed. Such is not the 
case. The insurance policy is the evidence 
of a contract existing between an assured 
and an insurance company. The contract 
exists when an assured tells the agent of an 
insurance company that he wants a given 
amount of insurance on his property and the 
agent agrees with the assured that he will fur- 
nish an insurance policy covering the risk as 
agreed upon. From that moment on the 
insurance is in effect notwithstanding that 
delivery of the policy is yet to follow; from 
that moment on the protection of the as- 
sured and the liability of the company 
which the agent is binding are in effect, not- 
withstanding the policy is yet to be deliv- 
ered. That is the generally accepted and 
almost universal custom in transacting the 
fire insurance business in this country. 


“Tt is also true that the owner of prop- 
erty, after it has been destroyed by fire, 
cannot then secure insurance to cover, and 
an agent has no power or authority to bind 
an insurance company under such circum- 
stances nor to issue a policy covering the 
destroyed property. That is also so uni- 
versally known that it scarcely needs to be 
mentioned. 


‘Facts of California Case 


“But in the California case we find a set 
cf circumstances not at all comparable to 
the ordinary transaction of the fire insur- 
ance business. Gandelman’s property, at the 
time of the circumstances about to be de- 
scribed, was already insured in the National 
Fire Insurance Co. for a large amount. The 
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agent of the National was the same person 
who was also agent for the Mercantile and 
also the Reliance Insurance Cos. National 
said to this agent that it wanted its liability 
reduced and asked him to try to secure 
contributing insurance from other compa- 
nies and, when secured, to attach an en- 
dorsement to the National policy relieving :t 
from part of its liability. The agent had 
difficulty in placing the new contributing 
insurance, but finally secured consent from 
Mercantile and from Reliance to issue poli- 
cies to be substituted for a portion of the 
National policy insurance. Thus the agent 
eventually had in his possession an endorse- 
ment to be attached to the National policy 
reducing its liability, and the two policies 
of the Mercantile and Reliance. But before 
he could contact the assured and complete 
the substitutions, and before the assured 
knew anything about any of these transac- 
tions, a fire destroyed the property. 

“The National policy required a written 
report of values each month, but it devel- 
oped that Gandelman’s last written report 
was in November 1946, with the values 
reported as $101,766. Upon the adjustment 
of the loss the National paid the assured 
this full amount. While this did not cover 
the fulltamount of the loss, it did cover the 
full liability of the National because of the 
failure of Gandelman to make any report 
of values after November 1946. 


“More than a month after the fire the 
agent delivered to Gandelman the two poli- 
cies that he had in his possession, issued 
on behalf of the Mercantile and the Reliance. 


“It also appeared that Gandelman before 
the fire had ordered from the agent an addi- 
tional $25,000 insurance over the telephone, 
and the agent had replied: ‘Okay, Sidney, 
you are covered.’ 


“The difficulty in this Gandelman case 
was that the agent made no attempt to 
supply $25,000 additional insurance and no 
such insurance was brought into existence, 
orally or otherwise. The agent was engaged 
entirely in the process of assembling policies 
to substitute for the existing National policy. 
But before that substitute work could be 
completed, even after securing the consent 
of Mercantile and Reliance to issue such 
substituted policies, Gandelman would have 
to know about it and consent to the attach- 
ment of the rider to the National policy and 
accept the two substituted policies in lieu 
of the reduced National policy. The two 
policies of the Mercantile and Reliance and 
the rider for the National policy were in- 
tended as a substitute and relief for the 
existing National policy. Until such in- 
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Tuis ISSUE IN BRIEF 


Attorneys, investors and title companies 
will welcome Malcolm C. Sherman’s com- 
prehensive and convenient guide covering 
mortgage and real estate investments in 
each of the 48 states. It begins on page 251. 
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The New York Court of Appeals upset 
30 years of authority recently by holding 
that a viable infant may now recover for 
injuries suffered before birth. The case, 
Il"oods v. Lancet, is treated on page 311. 


“Should your company enter the field of 
catastrophic insurance?” A. M. Wilson 
helps you answer this question by pointing 
out some of the facts that should be con- 
sidered before taking the step (page 290). 
For some interesting ideas on what should 
be excluded from this type of insurance 
policy, see the report on Paul H. Schultz’s 
address on page 319. 





The field of dentistry should be studied 
more carefully by the insurance industry, 
with the goal of providing greater cover- 
age, Lambert G. Schulze believes. He 
tells why in his article, “Oral Surgery 
Performed by Dentists,” on page 286. 


tention was carried out by mutual consent 
of all parties, including Gandelman, no 
liability was created under the proposed 
substituted policies or the substituted rider. 
Nor could National obtain any relief under 
its proposed reduction rider because it was 
never accepted by the assured. Such is the 
holding of the court and his theory of the 
law of contracts appears to be founded on 
an abundance of court decisions to that 
effect, both in California and elsewhere.” 


The gist of this case is expressed by the 
district court, as follows: 


“In the case at bar there never was an 
offer or acceptance or meeting of the minds 
of the parties. The offer was in an embryo 
stage. It was never presented or known to 
the plaintiff. Plaintiff had no opportunity 
to accept it prior to the loss, hence, there 
was no possibility of the meeting of the 
minds prior to such loss. The written poli- 
cies were never brought into being, and 
even if they had been plaintiff would not be 
entitled to recover on all policies under a 
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well recognized rule of law as set forth in 
the oft cited case of Kerr v. Milwaukee 
Mechanics Insurance Co., 114 Fed. 442 as 
follows: ‘An agent of the insurance com- 
pany has no authority to insure property 
already destroyed; and a policy written and 
intended as a substitute for a subsisting 
policy in any company, but not delivered, 
and of which the assured has no knowl- 
edge until after the property is destroyed by 
fire is not a valid contract of insurance.’” 


Dubuque Case 


Although I generally agree with Mr. Ben- 
nett’s analysis which, coupled with the prac- 
ticalities of the situation, should not require 
any major change in current agency prac- 
tices as respects oral binders, there is one 
aspect of the case which warrants comment 
—nainely, whether the court may have been 
influenced by the fact the agent’s agreement 
to insure did not specify which of the com- 
panies represented would issue the policies. 
The recent South Carolina case, Dubuque 
Fire and Marine Insurance Company v. Miller, 
7 Fire anp Casuatty Cases 474, 64 S. E. 
(2d) 64, is important in this respect, and 
should be reviewed along with the Gandel- 
man case in determining agency policy as 
respects the binding of risks. In the Dubuque 
case the assured was a regular customer of 
the agency. He and his associates were 
preparing to open a restaurant at the Lex- 
ington Airport in South Carolina. The 
agency received a call on January 24, 1947, 
from the assured to insure the contents of 
the restaurant against the hazards of fire 
for $25,000, effective immediately. Nothing 
was mentioned as to which of ten companies 
represented by the agency would take the 
coverage and issue the policies of insurance. 
On Sunday, January 26, a fire totally de- 
stroyed the contents. After the fire the 
agency wrote each of the ten companies 
that the risk had been orally bound, and 
suggested pro-rata contribution from each. 
Ten $2,500 policies were prepared by the 
agency and delivered to the assured who 
paid the premiums. However, the Dubuque 
Fire and Marine then brought an action to 
cancel the policy issued in its name, and 
the assured counterclaimed. The case went 
to the Supreme Court of South Carolina on 
appeal, the court holding that the oral binder 
was ineffective for failure to designate the 
insurers, but that the action of the insurer 
constituted ratification of the agent’s action. 
The court said: 


“The Wilson Agency was to insure the 
contents of the restaurant in the sum of 
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$25,000; and the insurance was to be effec- 
tive immediately. But although the Wilson 
Agency represented the Dubuque Co. and 
nine other insurance companies, nothing 
was said at that time as to what company 
or companies would issue the policy or poli- 
cies. In other words, that essential feature 
of the agreement was not mentioned at all, 


“Referring now to the applicable law, we 
are in full accord with the ruling of the 
trial Judge in regard to the alleged oral 
‘binder’ arising from the telephone agree- 
ment between the Wilson Agency and the 
defendants on January 24, 1947, to the effect 
that the failure to designate any company 
or companies is fatal to its validity, as 
applied to the Dubuque Co. or incidentally 
any other company.” 


Heatherly Case 


More in line with Mr. Bennett’s approach 
is the recent case of Heatherly, et al. v. Sun 
Insurance Office Ltd., 100 F. Supp. 376. As 
a result of several contracts between 
Heatherly and an insurance agent, Heath- 
erly made oral application for $11,000 of 
fire insurance and gave the necessary data 
to the agent, who had previously stated that 
he could write $11,000 on the property in- 
volved. The agent figured the premium 
and was asked by Heatherly to write the 
insurance, and as a result of the negotia- 
tions the agent told Heatherly in their con- 
ference on February 11, 1949, “You are 
covered for $11,000." The contemplated 
policy was not written immediately for the 
reason that the conversation on February 
11 was concluded around four o’clock in 
the afternoon and the agent, wishing to 
leave for Kentucky, did not then have time 
to write the policy. The agent made notes 
from the data furnished by Heatherly, in- 
cluding the amount of the premium on the 
policy, attached them to a blank insurance 
form removed by him from a pad, and put 
them in a folder. At that time the agent 
intended to write the policy in the Sun in- 
surance. Information as to the agent’s in- 
tention to write the policy in the Sun 
insurance was not conveyed to Heatherly, 
and Heatherly did not find out about it 
until after the fire. For some reason which 
is not clear, the agent later thought of put- 
ting the coverage on a coinsurance basis, 
but this was contingent, among other things, 
on the approval of Heatherly and never 
superseded the original intention of the 
agent to write the insurance entirely in the 
Sun insurance. 
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On the basis of these facts the court ren- 
dered judgment for the plaintiff. The court 
noted that Tennessee recognizes that a 
binding contract of insurance may be ef- 
fected orally, and that such recognition is 
limited to contracts of an interim character. 
The court pointed out that this contract 
was of the kind that is recognized by the 
Tennessee courts, and that it is also in ac- 
cord with insurance practices in Tennessee. 
The court also noted that while Heatherly 
was not advised in which company the 
agent intended to write the insurance, it 
was not necessary that he be informed of 
that intention. The court cited with ap- 
proval a recent federal case: Lumbermen’s 
Mutual Insurance Company v. Slide Rule & 
Scale Engineering Company (6 FirE AND 
CasuaLty CAasEs 922, 177 F. (2d) 305, 309 
(CA-7)), wherein that court stated: “It is 
said that the parties’ minds did not meet 
upon the names of the companies to be 
bound. We think this wholly immaterial 
under the facts and circumstances of rec- 
ord. When the agent represents several 
companies and selects certain of them to 
be bound by the risk, he is contracting for 
undisclosed principals. Each of the compa- 
nies he represents has entrusted him with 
the agency, and must be held to have given 
him authority as such agent to select it as 
the one to bear the risk. Such authority 
springs inevitably from his authority to 
make insurance contracts. The insured can- 
not be permitted to suffer because the agent 
fails to disclose at the time of making the 
contract which of several principals he 
binds. Aetna Ins. Co. of Hartford, Conn. v: 
Licking Valley Milling Co. (6th Cir., 19 F. 
(2d) 177) a 


The court did note that some of the 
federal circuits are not in accord with this 
view. After citing the Gandelman case the 
court stated as follows: “Here the agent 
Dyche intended to write the insurance in 
the Sun Insurance Office.” Perhaps the 
court was attempting to distinguish the 
Gandelman case from the Heatherly case. 


It seems apparent that different jurisdic- 
tions may reach opposite results from a 
similar set of facts. Agents and brokers 
cannot make uniform the laws of the vari- 
ous jurisdictions; but there is something 
they can do. In cases of this character the 
agent or broker should secure for the as- 
sured a binder that meets all the legal 
requirements of a contract. The binder, as 
a precautionary matter, should contain the 
essential elements of a contract: the names 
of the parties, the amount of insurance, the 
nature and duration of the risk and the 
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premium rate. This would remove the ques- 
tion of validity of the policy that caused 
these cases to be litigated. 


It should be kept in mind, in this respect, 
that carelessness or failure to exercise rea- 
sonable care under the circumstances may 
render the agent or broker personally lia- 
ble for any proximately caused resulting 
damages, whether it be the assured or the 
insurer. A case in point is Granite State Fire 
Insurance Company v. Mitton, et al., 7 Fire 
AND CASUALTY CASES 626, 98 F. Supp. 706, 
which is dealt with at some length due to 
the factual situations involved. 


This case concerned an action instituted 
by the Granite State Fire Insurance Com- 
pany, in the United States District Court 
for the District of Colorado, to recover 
from its agent the sum of $11,612.23, paid to 
its assured under a contract of insurance. 
Defendant Mitton was president of the de- 
fendant Finance Insurance Agency. Early 
in December, 1947, a contractor informed 
Mitton that he needed some insurance on 
certain heavy equipment that he was then 
using on a water works construction proj- 
ect. Mitton inquired of several insurance 
companies, but was unable to obtain the 
desired coverage. Finally he called upon 
Jones, who was then state and general agent 
for a large number of insurance firms. In 
January, 1948, Mitton telephoned Jones and 
informed him of the insurance he wanted. 
Among the risks to be covered were those 
of landslide and flood. The parties arrived 
at a satisfactory rate and Jones informed 
Mitton that the insurance would be in the 
Granite State Company. At this time, Mit- 
ton was not an agent for Granite State 
Company, but he was an agent for the 
Utah Home Fire Insurance Company for 
which Jones was also state agent. How- 
ever, Utah Home was not willing to han- 
dle the risk and, therefore, the policy was 
not placed with it. A binder upon Granite 
State was given in January, 1948, and a 
policy was issued as of that date. Under 
the terms of the policy the risks of land- 
slide and flood were fully covered. 


During the first week in February, 1948, 
Jones had a conversation with Mitton in 
which it was agreed that Mitton should be 
appointed agent for Granite State since it 
was anticipated that Mitton would write 
additional insurance upon this same ma- 
chinery in the future, and Granite State 
was one of the few companies willing to 
write a policy upon equipment of such a 
nature. Jones thereupon acquired certain 
forms required by Colorado statutes and 
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sent them to the Commissioner of Insur- 
ance who issued a license to Mitton as 
agent for Granite State. The license was 
made effective as of March, 1948, for a 
term of one year. 


Shortly thereafter, Granite State informed 
Jones that it was not willing to carry the 
risks of landslide and flood and directed 
Jones to have those risks removed from the 
policy. Jones thereupon called Mitton and 
told him that these risks would have to be 
removed or Granite State would cancel the 
policy. Jones wrote a letter to Mitton 
directing him to obtain endorsements re- 
leasing both of the risks. The letter was 
received by Mitton and he was requested a 
number of times to accomplish the endorse- 
ments and so relieve the plaintiff of the 
flood risk. However, he failed to do so 
continuously giving Jones some new reason 
why he could not obtain the assured’s sig- 
nature, but meanwhile assuring Jones that 
he would acquire the endorsements as soon 
as possible. Although Mitton approached 
the assured upon the removal of the land- 
slide risk, he failed to make any reference 
whatsoever to the removal of the flood risk. 
The court noted that Mitton failed to exer- 
cise reasonable diligence in seeking the 
endorsements and that there was strong 
evidence he did not desire to obtain the 
endorsement for fear of offending a poten- 
tially advantageous business associate. 


Approximately one week after the loss 
occurred, Mitton wrote to Jones, stating 
that he regretted his failure to obtain the 
endorsement before the loss occurred, but 
that he would proceed to obtain the release 
at once. Shortly thereafter, Mitton did ob- 
tain the release as had been originally re- 
quested of him. Jones then called upon 
Mitton and removed from his files the li- 
cense authorizing Mitton as an agent of 
Granite State. This license was subse- 
quently cancelled. 


The court found for the plaintiff holding 
that Mitton was the agent of the plaintiff; 
that Mitton failed to perform, with reason- 
able diligence, the instructions received 
from his principal; that the plaintiff suf- 
fered damages proximately resulting from 
that neglect; and that the defendant is lia- 
ble therefor. The court gave considerable 
space to clarifying the relationship and 
obligations of an insurance broker to the 
company and the assured. An insurance 
broker is one engaged in writing insurance 
and is not attached to any particular com- 
pany, but procures the business and then 
places it wherever he is able. Generally, the 
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broker is hired by the assured and is, there- 
fore, his agent and not the agent of the 
insurer. However, once the broker has 
secured the requested policy and it has been 
accepted by the assured, his relationship 
as agent of the assured terminates. The 
fact that a broker is the agent of the as- 
sured does not prevent him from becoming 
the agent of the insurer. 


The question of agency is ultimately one 
of the intention of the parties, as evidenced 
by their acts, and is not dependent upon 
what the particular person in question is 
called. Even in the absence of an express 
agreement that an agency relationship is 
to be created, such a relation may be in- 
ferred from the acts in the party. In 15 
Restatement of Agency 51, it is stated: 
“Thus if the principal requests another to 
act for him with respect to a matter, and 
indicates that the other is to act without 
further communication and the other con- 
sents so to act, the relationship between 
agent and principal exists.” 


The court specifically noted that Jones 
directed Mitton to obtain the endorsements, 
and Mitton, although consistently assuring 
Jones that he was doing his best, failed to 
acquire these releases. “Actually, there is 
nothing to indicate that Mitton ever at- 
tempted to release the flood coverage. From 
the fact of his agreement to become the agent 
for Granite State and his assurances to 
Jones that he was attempting to obtain the 
endorsements, this court will infer that Mit- 
ton was acting as the agent of the plaintiff.” 


The defendant contended that Jones 
should have cancelled the policy prior to 
the time that the loss occurred, and _ that 
the injuries sustained by the plaintiff re- 
sulted from such failure on the part of 
Jones. The court stated that there were 
several reasons why this defense must fail: 
“(1) an agent is a servant of his principal 
and he must carry out the instruction of 
his principal faithfully and with reasonable 
diligence; (2), he may not substitute his 
judgment for that of his principal; and, (3), 
if the agent fails to exercise reasonable 
diligence in carrying out such instructions, 
his neglect will render him liable for any 
damages proximately resulting to his prin- 
cipal therefrom. The fact that Jones had 
authority to cancel the policy is not a 
defense that may be raised in this action. 
It is no defense to show that the state 
agent who directed Mitton to perform these 
acts also possessed the same authority, or 
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Pending Federal Legislation 


Owners of civil aircraft would be finan- 
cially responsible for damages arising out 
of the operation of such aircraft under the 
provisions of H. R. 7270, introduced in the 
House March 27 by Representative Clemente 
of New York. 

The bill would add a new section to Title 
V of the Civil Aeronautics Act of 1938, 
as amended. It provides that: “Whenever 
any civil aircraft is repaired, inspected, or 
operated in air commerce, by any person 
other than the owner, with the express or 
implied consent of the owner, such owner 
shall, in the event of any accident arising 
out of the operation of such aircraft in air 
commerce, be liable to the same extent as 
if he had repaired, inspected, or operated 
such aircraft himself.” 


The bill would require proof of financial 
responsibility by surety bond, insurance 
policy or other prescribed assurances. 

The bill was referred to the Committee 
on Interstate and Foreign Commerce. 


A one-year waiting period during which 
re-enlisted veterans may be granted United 
States Government life (converted) insur- 
ance or National Service Life Insurance would 
be provided by H. R. 6549, introduced 
February 11 by Representative Whitten of 
Mississippi. The bill was referred to the 
Committee on Interstate and Foreign Com- 
merce, 


Federal purchase of bond coverage for 
officers and employees of the federal gov- 
ernment would be provided for under S. 
2887, introduced March 18 by Senator Under- 
wood of Kentucky. The bill would amend 
Section 14 of Title VI of the United States 
Code. The bill would make such bond pur- 
chases mandatory on the heads of depart- 
ments and independent establishments of 
the government and discretionary on the 
appropriate officials of the legislative and 


What the Legislators Are Doing 


- stake! 
ON cas 
NCR 


pte 
Se 
ee 


oe 


judicial branches. The time limit on the 
bonds would be two years. Payment of 
premiums would be made from available 
administrative expense funds. Where the 
premium exceeds $500, the bond would be 
secured by bid. The bill was referred to the 
Committee on Government Operations. 


The House passed on April 9, 1952, H. R. 
7230, which would relieve insurance com- 
panies of the federal stamp tax in connection 
with transfers of legal title of securities to 
a state to secure performance of their obliga- 
tions. The bill, which amended Section 1802 
(b) and Section 3481 (a) of the Internal 
Revenue Code, provided for the insertion of 
the following proviso in both sections: 
“Provided further, That the tax shall not be 
imposed upon any delivery or transfer to a 
trustee or public officer, made pursuant to 
Federal or State law to secure the perform- 
ance of an obligation, or upon a redelivery 
or retransfer of such shares or certificates 
to the transferor if such delivery, transfer, 
redelivery, or retransfer is accompanied by 
a certificate setting forth the facts.” 


The bill was first introduced May 15, 1951, 
as H. R. 4103, and was reintroduced March 
25, 1952, by Representative Keogh of New 
York. It had been favorably reported by 
the Committee on Ways and Means. The 
bill now goes to the Senate. 


Insurers would be required to police im- 
port cargoes under provisions of H. R. 6543, 
introduced February 11 by Representative 
Sabath of Illinois. Companies insuring cargo 
bound for the United States would be re- 
quired to certify to port authorities that it 
contains no contraband narcotics. In addi- 
tion to the obligation placed on insurers, 
banks cashing checks presented in connec- 
tion with the purchase of narcotic drugs are 
required to ascertain that the drugs will be 
put to legal use. Where checks cashed are 
in connection with illicit drug purchases, the 
bank would be subject to a $50,000 fine for 
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each violation. The bill provides that the 
ship or airplane transporting illicit drugs 
shall be seized and become the property of 
the federal government. The bill is before 
the Committee on Ways and Means. 


State Legislation 


Commissioners . Records of the 
Maryland Commissioner of Motor Vehicles 
may be destroyed at his discretion after five 
years, except those of criminal and motor 
vehicle violations. Destruction of motor 
vehicle registration and all financial respon- 
sibility records may be done after three 
years. (Chapter 45, Laws 1952, H. B. 14, 
approved March 28, 1952.) 


The provision for a specific $12,000 yearly 
salary for the New York Superintendent of 
Insurance has been stricken. (Chapter 115, 
Laws 1952, S. B. 550, approved March 
13, 1952.) 


The New York Commissioner of Motor 
Vehicles is authorized to require the regis- 
trant of a motor vehicle to state whether 
he has liability insurance and other facts 
so long as they are used only for statistical 
compilations and not for public records. 
(Chapter 166, Laws 1952, S. B. 987, ap- 
proved March 25, 1952.) 


Doing business . . . A new Arizona law 
establishes a dog owner’s liability for dam- 
ages when a person is bitten while he is in 
a public place or lawfully on private prop- 
erty, including the dog owner’s property. 
However, proof of provocation of the attack 
by the injured person shall be a complete 
defense to such action. Who snarled first, 
dog or man, will probably be the future 
issue before the courts. (Chapter 42, Laws 
1952, H. B. 102, approved March 13, 1952.) 


Recipients of old-age assistance in Georgia 
are now permitted to have up to $600 in 
cash, insurance (cash value) or other forms 
of savings for unexpected emergencies. (Act 
855, Acts 1952, S. B. 334, approved Feb- 
ruary 15, 1952.) 


Section 124 of Article 48A of the Anno- 
tated Code of Maryland, which related to 
the stamping of policies in authorized fire 
insurance companies, has been repealed as 
imposing an unnecessary duty. (Chapter 56, 
Laws 1952, H. B. 35, approved March 28, 
1952.) 


Facsimile signatures of resident agents are 
valid in Massachusetts on policies purchased 
through vending machines by airplane or 
railroad passengers. (Chapter 146, Laws 
1952, H. B. 1227, approved March 10, 1952.) 
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Domestic title insurance companies in 
Mississippi must maintain a minimum cap- 
ital and surplus of $50,000. Single policies 
of such companies cannot exceed 15 per 
cent of their capital and surplus without 


reinsurance. (H. B. 201, approved March 
14, 1952.) 


New York has stricken the provision that 
the limit of total expenses on life insurance 
and annuity business of insurance companies 
shall be based on the sum of first-year expense 
limit without reduction and the percentage 
of renewal premiums received in such year 
which shall not exceed the sum of certain 
percentages and rates of interest used in 
valuing policies as it bears to actual first 
year’s premiums, (Chapter 483, Laws 1952, 
A. B. 2534, approved April 4, 1952.) 


The $20,000 limitation on the procurement 
of group life insurance by New York em- 
ployers and unions has been removed. 
(Chapter 117, Laws 1952, S. B. 854, ap- 
proved March 13, 1952.) 


Credit as an admitted asset or as a deduction 
from liability, in New York, shall not be 
allowed to ceding insurer for reinsurance 
effective after September 1, 1952, unless 
reinsurance agreements provide that pay- 
ments by assuming insurer shall be made 
directly to ceding insurer or its successor 
except in cases of insolvency where another 
payee is specified in contract and where 
assuming insurer assumes policy obligations 
as direct obligations to payees. (Chapter 
171, Laws 1952, A. B. 698, approved March 
25, 1952.) 


New York minors at the age of 18 may 
receive and receipt for single payments of 
not more than $2,000 or periodical payments 
of not more than that amount in any one 
year on maturity of endowment benefits 
under a life insurance contract. (Chapter 
118, Laws 1952, S. B. 547, approved March 
13, 1952.) 


Casualty insurance and surety companies 
in New York are now permitted to deduct 
premiums for reinsurance ceded thereon to 
any assuming insurer, instead of to author- 
ized assuming insurer, in calculating loss 
and expense reserves. (Chapter 125, Laws 
1952, S. B. 553, approved March 18, 1952.) 


Life insurance corporations ceasing to 
transact business in New York but continu- 
ing to collect premiums or renewal pre- 
miums are required to pay a franchise tax 
based on premiums. (Chapter 312, Laws 
1952, S. B. 339, approved March 28, 1952.) 


New York insurance brokers may receive 
payment of installment of premium or addi- 
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tional premium payable on contract if re- 
ceived within 90 days after due date or after 
date of delivery of statement by insurer of 
such additional premiums. (Chapter 391, 
Laws 1952, S. B. 544, approved March 31, 
1952.) 

Domestic and foreign surety companies 
qualified to do business in Virginia are im- 
mediately authorized to become surety to 
the extent of $200 for the guaranteed arrest 
bond certificates of automobile clubs and 
associations, and courts are required to 
accept such certificates in lieu of cash bail 
less than $200 for all driving offenses ex- 
cept driving while intoxicated or for a 
felony. (Chapter 186, Laws 1952, S. B. 109, 
approved March 3, 1952.) 

The guardian of the estate of a minor in 
South Carolina may invest in endowment 
and educational insurance policies in licensed 
foreign or domestic companies. Such invest- 
ments must be approved by the probate 
court. They must also mature on or before 
the twenty-first birthday of the minor. 
(Ratification 783, Laws 1952, H. B. 1753, 
approved February 21, 1952.) 


Financial Responsibility . . . Minimum/ 
maximum limitations of liability under bonds 
or insurance policies of New York commer- 
cial passenger carriers have been increased, 
effective January 1, 1953, as follows: motor- 
cycles and vehicles seating up to seven 
passengers, 5/10; vehicles seating 8-12 pas- 
sengers, 10/40; 13-20 passengers, 10/60; 
21-30 passengers, 10/80; over 30 passengers, 
10/100. (Chapter 176, Laws 1952, S. B. 855, 
approved March 25, 1952.) 

Minors in New York registering motor 
vehicles during 1953 and thereafter will be 
required to show minimum insurance cover- 
age of $10,000 for any one person, $20,000 
for any one accident and $5,000 for property 
damage. The act includes motorcycles. 
(Chapter 244, Laws 1952, S. B. 606, ap- 
proved March 26, 1952.) 


Fraternal Benefit Societies . . . Fraternal 
benefit societies in Massachusetts with ad- 
mitted assets over 105 per cent of liabilities 
including required reserves may transfer 
the excess to their expense funds with cer- 
tain limitations. (Chapter 202, Laws 1952, 
S. B. 535, approved March 27, 1952.) 

War exclusion clauses may be written in 
the life insurance contracts of fraternal 
benefit societies in New York. (Chapter 114, 
Laws 1952, S. B. 554, approved March 13, 
1952. 

Insurance Code Adopted . . . The Vir- 
ginia insurance laws have been revised, 


What the Legislators Are Doing 


rearranged, amended and codified. (Chapter 
317, Laws 1952, H. B. 4, approved March 
11, 1952.) 


Legislative Committees . . . The New 
York joint legislative committee studying 
the advisability of establishing a fund to pay 
unsatisfied automobile accident judgments is 
continued for another year, with added in- 
structions to study advisability of a com- 
pulsory auto insurance law. (S. R. 97, 
adopted March 20, 1952.) Also continued 
in New York was the study of the joint 
legislative committee on insurance rates and 
regulations. (S. R. 47, adopted March 18, 
1952.) 


Policy Provisions . . . Illegitimacy of a 
child in Georgia has specifically been named 
as “no bar to recovery” by the mother in 
suits for the homicide of a child. The same 
act bars recovery to parents if the child 
leaves a wife, husband or child, whether 
or not the child was dependent on such 
survivors, as previously required. (Act 602, 
Acts 1952, S. B. 173, approved February 
11, 1952.) 


Under Maryland statutes relating to “neg- 
ligence causing death,” persons wholly de- 
pendent on a person whose death shall have 
been caused by negligence shall be entitled 
to damages. (Chapter 16, Laws 1952, S. B. 
3, approved March 28, 1952.) 


Personal liability insurance in New York 
is extended to include funeral indemnity 
benefits to dependents, beneficiaries or per- 


sonal representatives of persons killed. 
(Chapter 298, Laws 1952, S. B. 1166, ap- 
proved March 27, 1952.) 

Persons or firms in Virginia which main- 
tain free parking lots (making no specific 
charge) for employees or customers, are not 
liable for theft of or damages to cars parked 
in the lot by any person except an em- 
ployee, or for theft or loss of any personal 
property left in parked cars. (Chapter 357, 
Laws 1952, H. B. 430, approved March 
31, 1952.) 


In Virginia cities above 200,000 population, 
the term “public building” under the Fire 
Hazards Law applies only to the defined 
structures if they are used or occupied by 
20 or more persons. (Chapter 605, Laws 
1952, H. B. 717, approved April 3, 1952.) 


Policy Subrogation . . . A new Virginia 
law provides that where the insurance con- 
tract provides that the insurer becomes sub- 
rogated to the rights of the assured against 
any other party or parties, the insurer may 
enforce the legal liability of such other 
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party. (Chapter 476, Laws 1952, H. B. 713, 
approved April 1, 1952.) 

Survival of Action . . A Kentucky 
amendment provides for survival of action 
for personal injury or for injury to real or 
personal property, except actions for slander, 
libel, criminal conversation, and so much of 
the action for malicious prosecution as is 


intended to recover for the personal injury. 
(H. B. 132, approved March 25, 1952.) 


Workmen’s Compensation . A num- 
ber of new acts have been passed by the 
Kentucky Legislature. Provision has been 
made for the voluntary participation by em- 
ployees in an election by their employer to 
operate under the Workmen’s Compensa- 
tion Act. Rejections of participation and 
withdrawals of such rejections must be 
made by filing a written notice with the 
employer. (S. B. 208, approved March 25, 
1952.) 

The definition of wholly dependent chil- 
dren of deceased employees in Kentucky 
workmen’s compensation cases has been 
extended to include children supported by 
legal requirement of a judgment of court. 
(S. B. 150, approved March 25, 1952.) 


Where a compensable injury in Kentucky 
results in amputation, loss of hearing, loss 
of an eye or loss of natural teeth, the em- 
ployer is liable to furnish a modern artificial 
member within the $2,500 limitation for all 
treatment. The act also raises the weekly 
and maximum damages obtainable for com- 
pensable injuries. (H. B. 228, approved 
March 18, 1952.) 

Copies of physicians’ examining reports 
in Kentucky workmen’s compensation cases 
shall be furnished by employers to em- 
ployees upon request and to the board if 
required, immediately following the exam- 
ination. (S. B. 238, approved March 24, 
1952.) 


In New York, a plan or agreement of an 
employer with a carrier for nonoccupational 
disability benefits shall not require employee 
contributions in excess of statutory amounts 
required, except by agreement. (Chapter 134, 
Laws 1952, A. B. 2336, approved March 18, 
1952.) ; 

Virginia employers are liable for all occu- 
pational diseases arising out of and in the 
course of employment under the workmen’s 
compensation act. (Chapter 565, Laws 1952, 
H. B. 401, approved April 3, 1952.) 


Pending State Tax Legislation 


Arizona . . . Insurance carriers receiv- 
ing premiums on motor vehicle policies and 
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contracts would be required to file with the 
Corporation Commission annual statements 
of premiums contracted for or collected. 
The report would be due April 1, and 
verified copies could be required by the 
State Treasurer and the State Auditor. H., 
B. 243. 

Maryland . . . County governments and 
the City Council of Baltimore would be 
authorized to levy taxes of up to 3 per 
cent of gross direct fire insurance premiums 
or one fifteenth of 1 per cent of average 
deposits of companies issuing perpetual poli- 
cies. To Committee on Rules. S, B. 71. 


Massachusetts . . Domestic insurance 
companies, other than life, would pay a 1.65 
per cent gross premiums tax instead of the 
present 1 per cent, effective January 1, 1953. 
H. B. 2255. 


Michigan . . . Domestic insurance com- 
panies would become subject to corporation 
franchise and privilege taxes under amend- 
ments to the law which would also increase 
the annual privilege fee from 3% to four 
mills on each dollar of the corporation’s 
paid-up capital and surplus, and would add 
a payroll, property and sales apportionment 
formula for computing franchise taxes on 
interstate operations. S. B. 321. Another 
Michigan bill provides for the imposition 
of a fee of five mills on each dollar of paid- 
up capital, surplus and unassigned funds 
ranging from a minimum of $10 to a maxi- 
mum of $50,000, to be assessed against 
domestic insurance companies and associa- 
tions and medical care and hospital service 
corporations. S. B. 317. 


Mississippi . . . A joint committee would 
be created to investigate the present condi- 
tions of insurance companies doing business 
in this state and the laws regulating them. 
H. B. 425. 


New Jersey . . . Domestic insurance 
companies other than life insurers would 
pay a tax on premiums written in the state 
—except on marine insurance—which would 
be the lesser of the property tax rate in the 
taxing district in which the office of the 
company was situated or a sliding scale 
beginning at 3.75 per cent on the first $5 
million in 1953, going down each year and 
going down with the total amount of pre- 
miums, until in 1960 the rate would be a 
flat 2 per cent. The measure, which is 
extremely complicated, is designed to grad- 
ually reduce the taxes presently levied on 
domestic companies by municipalities, to 
eventually tax them at the same rate as 
foreign companies. To Committee on Taxa- 
tion. H. B. 509. 
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Here is a guide for attorneys, in- 
vestors and title companies, an- 
swering the salient questions gov- 
erning mortgage and real estate 


investments in each of the states 


AUL F. CLARK, president of the John 

Hancock Mutual Life Insurance Com- 
pany, stated at its annual meeting on Feb- 
tuary 11, 1952, in Boston, Massachusetts: 
“Because of what it is and does life insur- 
ance has become a tremendous force in the 
land. The assets which guarantee the things 
life insurance provides are part of the life 
blood of industry, of commerce, of agricul- 
ture. They provide funds for our homes and 
schools. They make possible the cultivation 
of our farm lands, the building of railroads 
and highways, the condition of our public 
utility and communication services ....” 






As the achievements of the American 
people in industry, commerce and agricul- 
ture produce wealth, much of it is promptly 
invested in life insurance, providing the life 
companies with capital which is immediately 
invested in industry, commerce and agri- 
culture, producing more wealth, much of 
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By MALCOLM C. SHERMAN 


which is again invested in life insurance, 
providing the life companies with more cap- 
ital. So rapid has been the financial growth 
resulting from this prosperous affinity be- 
tween life insurance and industry that the 
life companies since 1906 have doubled the 
amount of their total admitted assets ap- 
proximately every ten years. This is demon- 
strated in the report of December 11, 1951, 
of the Life Insurance Association of America 
showing the total admitted assets of all 
United States life insurance companies since 
1906, as follows: 


Total Admitted 


December Assets of all 
31 United States Companies 
1906 .. $ 2,924,254,000 
1911. 4,164,492,000 
ISG ..... 5,536,607 ,000 
1921 .... 7,936,497 ,000 
1926 12,939,807 ,000 
RUE Sess oe 14,391,851,000 
1928 .. 15,961,094,000 
1929 .. 17,482,309,000 
1930 ... 18,879,611,000 
1931 . 20,159,940,000 
BOS sé ad 53 20,754,112,000 
RNs a ccierccs 20,895,726,000 
|. eae 21,843,794,000 
WIE ee icon tals . 23,216,496,000 
1936... 24,874,316,000 
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Mr. Sherman is associate counsel, abstract 
division, of the John Hancock Mutual Life 


Insurance Company, Boston, Massachusetts 


26,249,049,000 
27,754,661,000 
29,243,411,000 
30,802,155,000 
. 32,730,965,000 
34,931,411,000 
37,766,396,000 
41,053,974,000 
44,797,041,000 
48,190,796,000 
51,742,987,000 
55,511,882,000 
59,629,541,000 
64,019,686,000 
68,500,000,000 


Division 
New England 
Middle Atlantic 
East North Central 
West North Central 
South Atlantic 
East South Central 
West South Central 
Mountain 
Pacific 
Territories and Possessions 


United States 
Canada 

Other Foreign 
Miscellaneous 


Total 


Such mortgage and real estate investments 
require a consideration by each investor of 
the laws and statutes in each state con- 
cerned. The summary which follows is de- 
signed as a guide for investors, attorneys 
and title companies, answering the salient 
questions governing such investments in 
each state, as follows: 
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Of the estimated total assets in*1951 for 
all United States life insurance companies 
of $68,500,000,000, $16,100,000,000 was in- 
vested in mortgages (26.7 per cent of total 
investments) and $1,450,000,000 in real estate 
(2.4 per cent of total investments). 

Never in history have so many homes 
been built as the number that have been 
completed in this country since 1946. Acres 
of modern homes are to be seen in various 
cities throughout the country, the financing 
of which came largely from the life insur- 


ance companies. In 1950 the portions of the 


country that benefited from this financing 
by the life companies were as follows: 


Real Estate 
Dec. 31, 1950 
$ 125,940,000 

578,972,000 
158,422,000 
63,291,000 
72,249,000 
10,979,000 
10,497,000 
8,626,000 
243,184,000 


Total Mortgages 
Dec. 31, 1950 
$ 414,751,000 
2,724,741,000 
2,300,509,000 
1,137,204,000 
1,855,553,000 
654,960,000 
1,657,251,000 
462,109,000 
1,894,566,000 
4,299,000 


1,272,160,000 
5,565,000 


. 13,105,943,000 
138,940,000 
21,197,000 
5,006,000 





$13,27 1,086,000 


$1,277,725,000 
(1) The applicable state statutes; 
(2) The legal and highest interest rates; 


(3) Whether interest on interest may be 
charged (which must be considered in con- 
nection with penalties charged for interest 
defaults) ; 


(4) The law as to usury; 
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(5) The limitation statute on notes and 
mortgages; 

(6) Forms of notes and security instru- 
ments used and where deeds of trust are 
used—whether separate assignments thereof 
are required; 

(7) Remedies for the protection of the 
mortgagee: right to pay taxes and add to 
debt when mortgagor fails to do so, rights 
of mortgagee under eminent domain pro- 
ceedings, whether mortgagee is considered 
as having title or only a lien, whether rent 
assignments are valid and whether real 
estate mortgage may also cover chattels; 

(8) Method of foreclosure, its approxi- 
mate cost, time to complete, effect of fore- 
closure on lease subsequent to mortgage, 
the redemption period, whether deficiency 
is allowed and if receiver is obtainable; 

(9) If a mortgage may be made for fu- 
ture advances, the question arising when, 
upon closing a loan, funds are withheld 
pending completion of repairs or perform- 
ance of additional work on the security; 

(10) Right of aliens to own real estate; 

(11) Limitation on time life insurance 
company may hold foreclosed real estate; 

(12) Whether life insurance company may 
invest in real estate for the production of 
income, housing, etc. 


ALABAMA 


(1) Applicable statutes: 
1940. 
Legal and highest interest rates: Six 
per cent; 8 per cent. 


Can interest on interest be charged: 
Yes (Paulding v. Creagh, 54 Ala. 564). 
Penalty for usury: Forfeiture: of all 
interest and usurious interest paid de- 
ducted from principal (Title 9, Sec- 
tions 60, 65, 66). 
(5) Statute of limitations: 
(a) On note—ten years. An interest pay- 
ment or an extension agreement tolls statute. 


(b) On trust deed—ten years. Extension 
agreement tolls statute and must be recorded. 


Alabama Code 


(6) Forms in use: 


(a) General form of note and mortgage. 

(b) Extension agreement on bilateral form. 

(c) Separate agreement required for as- 
signment of trust deed if such instrument 
used. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Blum v. Mitchell, 59 Ala. 535). 
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(b) Eminent domain and lien of mort- 
gage—in Alabama, mortgagee has title and 
is entitled to notice of proceedings in emi- 
nent domain (Crabtree v. Price, 212 Ala. 387, 
102 So. 605; Title 19, Section 4). 

(c) Assignment of rents valid and may 
be obtained. 

(d) Chattel mortgage if obtained is sep- 
arately recorded. 


(8) Foreclosure: 

(a) Power of sale in mortgage. 

(b) Approximate cost—1%4 per cent un- 
paid balance of debts. 

(c) Time to complete—four to six weeks 
and possession then obtained. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if notice is given of foreclosure sale (Amer- 
ican Freeehold Land Mortgaging Company v. 
Turner, 95 Ala. 272, 11 So. 211). 


(e) Redemption—two years. Purchaser 
entitled to possession and rents meanwhile 
(Biggers v. Ingersoll, 236 Ala. 646, 184 So. 
478 (1938)). 


(f) Deficiency judgment may be obtained. 
(g) Receiver obtainable (Benefield v. Cox, 


202 Ala. 677, 81 So. 633; Thompson on Real 
Property, Section 5181). 


(9) Mortgage for future advances: May 
not be made in Alabama because of 
priority enjoyed by mechanics and 
materialmen. Their lien prior even to 
mortgage of record as to the improve- 
ments (Winberly v. Maberry, 10 So. 
157; 14 L. R. A. 305; Title 33, Section 
37). A mechanic or materialman has 
six months after completion to file lien 
(Title 33, Section 41 (2)). 

Aliens: May own real estate. 


Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions. 


May foreign life insurance company 
invest in real estate for production of 
income: No express restrictions upon 
their acquisition of Alabama real estate. 


ARIZONA 
Applicable statutes: Arizona Code 1939 
Annotated. 


Legal and highest interest rates: Six 
per cent; 8 per cent. 

Can interest on interest be charged: 
Yes. 

Penalty for usury: All interest for- 
feited (Section 36-103). 
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(5) Statute of limitations: 


(a) On note—six years if instrument ex- 
ecuted in state (Section 29-205), four years 
if outside state. Payment of interest or 
principal does not toll statute, but extension 
agreement does so (Section 29-303). 

(b) On mortgage—six years if instrument 
executed in state (Section 29-205), four 
years if outside state. An interest or prin- 
cipal payment does not toll the statute of 
limitations (Section 62-501), however, an 
extension tolls the statute and the same 
must be recorded (Section 62-501). 


(6) Forms in use: 

(a) General form of note and mortgage. 
(b) Extension agreement is bilateral. 

(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgage is regarded as a lien (Sec- 
tion 62-503), but mortgagee is necessary 
party to eminent domain proceedings (Sec- 
tion 27-910). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 

(8) Foreclosure: 

(a) Action at law only. 

(b) Approximate cost—2 per cent unpaid 
balance of debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease—lease 
is terminated only if lessee made a party 
(Johns v. Wilson, 6 Ariz. 125, 53 Pac. 583, 
athrmed 180 U. S. 440, 21 S. Ct. 445). 

(e) Redemption—six months. Purchaser 
entitled to possession and rents (Sections 
24-306, 24-308). 

(f) Deficiency judgment may be obtained. 


(9) Mortgage for future advances: May 
not be made in Arizona because a 
property as improved by mechanics or 
materialmen is subject to their liens 
(Section 62-201; Wylie v. Douglas Lum- 
ber Company et al., 39 Ariz. 511, 8 Pac. 
(2d) 256). 

Aliens: May own real estate. 


Time foreign life insurance company 
may hold foreclosed real estate: Three 
years unless time extended for period 
not exceeding two years. 


May foreign life insurance company 
invest in real estate for production of 
income: Foreign and domestic life in- 
surance companies may invest in real 


estate for the production of income in 
the aggregate up to 10 per cent ad- 
mitted assets (H. B. No. 2, 7 Special 
Session Laws, 1948, Chapter 6, effec- 
tive October 7, 1948, Section 61-345), 


ARKANSAS 


(1) Applicable statutes: Arkansas Statutes 
Annotated 1947, 


(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 


(3) Can interest on interest be charged: 
Yes (First National Bank v. Waddell, 
74 Ark. 241, 85 S. W. 417). 


(4) Penalty for usury: Interest and prin- 
cipal forfeited (Constitution Article 19, 
Section 13). 


(5) Statute of limitations: 


(a) On note—five years. Payment of in- 
terest or principal will toll statute (Section 
31-207; Conlon v. Archillion, 146 Ark. 64, 225 
S. W. 5), and an extension agreement will 
also toll statute. 


(b) On mortgage—five years. Payment 
of interest or principal does not toll statute 
on mortgage. An extension agreement (uni- 
lateral form) will toll the statute providing 
a memorandum thereof is endorsed on the 
margin of the record where mortgage is 
recorded (Section 9436). 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension agreement is unilateral. 


(c) Where deed of trust is used, it is 
assigned by separate agreement. 


(7) Remedies of mortgagee: 

(a) Taxes—if mortgagor agrees in mort- 
gage to pay taxes, mortgagee may pay same 
and add to debt if mortgagor fails to do so 
(Lester v. Richardson, 69 Ark. 198, 62 S. W. 
62). 

(b) Eminent domain—mortgagee is re- 
garded as holding the title and is necessary 
party in eminent domain proceedings (Sec- 
tion 35-101; Foreman v. Hollaway, 112 Ark. 
341, 183 S. W. 644). 

(c) Assignment of rents may be obtained. 


(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 
(a) Action in chancery court. 
(b) Approximate cost—2 per cent unpaid 
balance of debt plus costs of about $50. 
(c) Time to complete—three to four 
months. 
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(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if lessee is made a party (Buckner v. Sessions, 
27 Ark. 219, 42 C. J. 59, 260). 

(e) Redemption—one year. Purchaser en- 
titled to possession (Lesser et al. v. Reeves 
et al., 219 S. W. 15; Norton v. J. T. Fargason 
Company, 266 S. W. 65). 

(f) Deficiency judgment obtainable. 

(g) Receiver obtainable (Buster v. Mann, 
69 Ark. 23, 62 S. W. 588). 


(9) Mortgage for future advances: May be 
made providing mortgage refers to the 
advances to be made and the mort- 
gagee is obligated to make same 
(Howell v. Walker, 111 Ark. 362, 164 
S. W. 746). 

(10) Aliens: May own real estate, except 
Japanese—see Laws of 1943, Article 
47). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended or as pro- 
vided in Section 66-234. 


(12) May foreign life insurance company 
invest in real estate for production of 
income: Both foreign and domestic 
life insurance companies may invest in 
real estate for the production of income 
without limitation (Section 66-234). 
Article XII, Section 11 of the Arkansas 
Constitution provides foreign corpora- 
tions are subject to the same regula- 
tions as domestic companies. 


CALIFORNIA 


(1) Applicable statutes: Civil Code; Code 
of Civil Procedure. 

(2) Legal and highest interest rates: Seven 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes (Finger v. McCaughery, 45 Pac. 
1004), but total interest must not ex- 
ceed 10 per cent. 

(4) Penalty for usury: Usury is a misde- 
meanor. All interest is forfeited. Three 
times usurious interest paid may be 
recovered if over 12 per cent (Consti- 
tution Article XX, Section 22; General 
Laws, 1937, Act 3757, Sections 1-3). 

(5) Statute of limitations: 


(a) On note—four years. An interest or 
principal payment will not toll the statute, 
but an extension agreement will do so. 

(b) On mortgage—four years. An interest 
or principal payment will not toll the statute, 
but an extension agreement will do so. The 
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same should be recorded to give notice to 
junior encumbrancers. 


(6) Forms in use: 
(a) General form of note and trust deed. 
(b) Extension is bilateral. 


(c) Trust deed is assigned by separate 
instrument. 


(7) Remedies of beneficiary under trust 
deed: 

(a) Taxes—where trustor agrees to pay 
taxes in trust deed, beneficiary may pay 
same and add to debt when trustor fails to 
do so. 

(b) Eminent domain and lien of benefi- 
ciary—trust deed gives a lien on security. 

(c) Can assignment of rents be obtained 
—yes, but foreclosure and a receiver re- 
quired to collect (Binney v. San Dimas Lemon 
Association, 253 Pac. 346). 

(d) Chattel mortgage is recorded separately. 

(8) Foreclosure: 

(a) Suit in equity only to foreclose 
mortgage but trust deed may be foreclosed 
by notice and sale. 

(b) Approximate cost—first $10,000, 10 
per cent; next $7,000, 3 per cent; next 
$42,000, 2 per cent; next $50,000, 1 per cent; 
over $100,000, % per cent. Costs—$50 to 
$200. 

(c) Time to complete—three months to 
foreclose mortgage; four to five months 
under power of sale in trust deed. 

(d) Effect of foreclosure on lease subse- 
quent to trust deed or mortgage—lease is 
terminated by the action whether lessee is 
made a party or not (McDermott v. Burke, 
16 Cal. 580). 

(e) Redemption—none after sale by trustee 
under trust deed but one year under decree 
of foreclosure. Purchaser is entitled to pos- 
session and rents (Code of Civil Procedure 
Section 700). 

(f) Deficiency judgment—not obtainable 
(California Laws 1949, Chapter 1599). 

(g) Receiver can be obtained—(Kreling v. 
Kreling, 118 Cal. 421, 50 Pac. 549). 

(9) Mortgage for future advances: May 
be made and no reference is required 
in the trust deed. There must be obli- 
gation to make the advances. 

(10) Aliens: May hold real estate if a resi- 
dent and eligible to citizenship. 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time is extended. 

(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
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panies may invest in housing projects 
and real estate for business or resi- 
dential purposes (Insurance Code 
Sections 1105 and following, as amended 
Chapter 172, Laws 1947; Section 
1194.8). Foreign and domestic corpo- 
rations are on the same basis under 
Section 41-110. 


COLORADO 


Applicable statutes: 1935 Colorado 
Statutes Annotated; 1947 Cumulative 
Supplement. 


Legal and highest interest rates: Six 


per cent; no limit as to highest rate. 


Can interest on interest be charged: 
No (Rockmark v. Richter, 16 Colo. 263). 
No penalty for such charge. Courts 
will not enforce it. ‘ 

(4) Penalty for usury: No usury law in 
Colorado. 


(5) Statute of limitations: 


(a) On note—six years. Payment of in- 
terest or principal tolls statute (Chapter 102, 
Section 24), as does also an extension 
agreement. 

(b) On mortgage—15 years. Statute tolled 
by recording of extension agreement (Chap- 
ter 40, Sections 122, 123). 


(6) Forms in use: 


(a) General form of note used with de- 
letion of words “with accrued interest.” 
Mortgage is used. 


(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt where mortgagor fails 
to do so (Gibbs v. Wallace, 58 Colo. 364, 147 
Pac. 686). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien on security (Bea- 
trice Creamery Company v. Sylvester, 65 Colo. 
569, 179 Pac. 154). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is recorded separately. 


(8) Foreclosure: 


(a) By advertisement and sale. 


(b) Approximate cost—up to $200 on a 
$50,000 loan. 


(c) Time to complete—four to six weeks 
plus redemption period. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Colorado. 
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(e) Redemption—six months during which 
time mortgagor is entitled to possession and 
rents (Lane v. Morris, 237 Pac. 154). 

(f) Deficiency judgment can be obtained. 

(g) Receiver can be obtained if security 
is inadequate (Volume II, Chapter 40, Sec- 
tion 165). 

(9) Mortgage for future advances: May 
be made and no reference necessary in 
mortgage. Such advances must be 
obligatory on mortgagee (/oralman v, 
McPhee, 71 Pac. 419). 

Aliens: May own real estate (Chapter 
7, Section 6). 

Time foreign life insurance company 
may hold foreclosed real estate: Five 
years unless commissioner extends 
time. 

May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may invest in real estate for the 
production of income, business and 
housing—limited to 10 per cent ad- 
mitted assets (1947 Cumulative Supple- 
ment, Chapter 87, Section 24 (1)). 
Foreign and domestic corporations are 
on the same basis under Section 41-110. 


CONNECTICUT 


(1) Applicable statutes: General Statutes 
Revised 1949, 

(2) Legal and highest interest rates: Six 
per cent; 12 per cent. 

(3) Can interest on interest be charged: 
No (Rose v. Bridgeport, 17 Conn. 243). 
No penalty for such charge. Courts 
will not enforce. 

(4) Penalty for usury: Neither interest 
nor principal can be recovered (Sec- 
tions 4737, 6676). 

(5) Statute of limitations: 

(a) On note—17 years under seal, six 
years unsealed. Payment of interest or 
principal will toll statute. 

(b) On mortgage—17 years. Ejither pay- 
ment of interest or principal will toll statute, 
as will also an extension agreement. No 
recording of the extension is necessary. 
(6) Forms in use: 

(a) General form of note with words 
“with accrued interest” deleted, and mort- 
gage. 

(b) Extension agreement is unilateral. 
(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 
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(b) Eminent domain and lien of mort- 
gage—mortgagee is considered holder of 
title (Citon v. Schupack, 102 Conn. 644, 129 
Atl. 854), but award in eminent domain pro- 
ceedings is paid to the mortgagor (Whitney 
v. New Haven, 43 Conn. 303). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately recorded. 

(8) Foreclosure: 

(a) Suit in equity. 

(b) Approximate cost—2 per cent of un- 
paid balance of debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—law not clear in Con- 
necticut. 

(e) Redemption—none after sale. 

(f) Deficiency judgment—may be _ ob- 
tained, but not so after foreclosure if prop- 
erty value is equal to or exceeds the debt. 

(g) Receiver may be obtained. 


(9) Mortgage for future advances: May 
be made but mortgage must refer to 
same and mortgagee must be obligated 
to make them. For language to be 
inserted in mortgage, see Acts 1949, 
Public Act No. 322. 

Aliens: Resident alien mav own real 
estate (Sections 5055, 5056). 

Time foreign life insurance company 
may hold foreclosed real estate: No 
limitation (Section 3487). 

May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may invest in any manner up 
to 5 per cent of total admitted 
assets (Section 6171). Foreign life in- 
surance companies may hold real es- 


tate as purposes may require (Section 
3382, General Statutes 1930). 


DELAWARE 


Applicable statutes: 
1935; Delaware Laws. 


Legal and highest interest rates: Six 
per cent; 6 per cent. 

Can interest on interest be charged: 
No (Section 3101). 

Penalty for usury: 
cess over lawful 

3101). Corporation 
usury. 

(5) Statute of limitations: 

(a) On note—20 years under seal, six 
years unsealed, Interest or principal pay- 
ment or extension agreement will toll statute. 

(b) On mortgage or deed of trust—20 
years. Interest or principal payment or 


Revised Code 


Forfeiture of ex- 
interest (Section 
may not plead 
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extension agreement will toll statute. Ex- 
tension agreement need not be recorded. 
(6) Forms in use: 
(a) Bond and warrant. 
(b) Mortgage or deed of trust. 
(c) Deed of trust is assigned by a sepa- 
rate agreement. 


(7) Remedies of mortgagee or beneficiary: 

(a) Taxes—where mortgagor agrees in 
mortgage or deed of trust to pay taxes, 
mortgagee or beneficiary may pay same 
and add to debt when mortgagor or trustor 
fails to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgage is regarded as a lien (Elli- 
son v, Delbey, 19 Del. 45, 49 Atl. 178). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 

(8) Foreclosure: 

(a) Action in superior court. 

(b) Approximate cost—2% per cent un- 
paid balance of debt. 

(c) Time to complete—up to seven months. 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—law not clear in Dela- 
ware. 

(e) Redemption—none after sale. 

(f) Receiver may be obtained. 


(9) Mortgage for future advances: 
not be made in 
3324). 

(10) Aliens: May own 
tion 3657). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions (Laws 1947, Section 492c, 
S. B. 333). 


May foreign life insurance company 
invest in real estate for production of 
income: Yes, without limitation (Laws 
1949, Chapter 5, amending Laws 1947, 
Chapter 200, amending Revised Code 
1935, Chapter 20). 


May 
Delaware (Section 
(Sec- 


real estate 


DISTRICT OF COLUMBIA 


Applicable statutes: Code of District 
of Columbia 1940. 

Legal and highest interest rates: Six 
per cent; 8 per cent. 

Can interest on interest be charged: 
Yes (Rosen v. Dean, 59 App. D. C. 359, 
360; opinion of Attorneys McKenney, 
Hough and Carlson dated October 7, 
1938). 

Penalty for usury: All interest for- 
feited. Usurious interest may be re- 
covered. 
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(5) Statute of limitations: 

(a) On note—three years. Payment of 
interest or principal will toll the statute as 
will also an extension agreement. 

(b) On mortgage—12 years. Payment 
of interest or principal will toll the statute 
as will also an extension agreement. Re- 
cording of the extension is not necessary. 

(6) Forms in use: 

(a) General form of note and deed of 
trust. 

(b) Extension agreement is bilateral. 

(c) No assignment of the deed of trust 
is required. 

(7) Remedies of beneficiary under deed of 
trust: 

(a) Taxes—If trustor agrees in deed of 
trust to pay taxes, beneficiary may pay same 
when trustor fails to do so. 

(b) Eminent domain proceedings—serv- 
ice of notice is upon the owners of property 
(Sections 7-204, 6-314). 

(c) Assignment of rents may be obtained. 

(d) Chattel deed of trust is separately re- 
corded. 


(8) Foreclosure: 

(a) Notice and sale by trustee. 

(b) Approximate cost—up to $100. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in the 
District of Columbia. 

(e) Redemption—none after sale. 

(f) Deficiency judgment—may be _ ob- 
tained. 

(g) Receiver obtainable if equitable (Key- 
serv. Mackey, 15 D. C. 179). 


(9) Mortgage for future advances: May 
be made. No reference required in 
deed of trust. 


(10) Aliens: May not own real estate 
(United States Code, Title 8, Section 
78-82, 18-110 sets forth exceptions). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions. 


(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may invest in real estate for 
production of income, but not over 2 
per cent admitted assets in any 12 con- 
secutive months (Section 35-535, as 
amended by Public Law 672 of the 
Eightieth Congress, approved and ef- 
fective June 19, 1948, 62 Stat. 480). 
Authorization of foreign life insurance 
company is by absence of any provi- 
sion thereon (Section 35-601). 


FLORIDA 


(1) Applicable statutes: Florida Statutes 
1941-1947 Cumulative Supplement. 

(2) Legal and highest interest rates: Eight 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes (Morgan v. Mortgaging Discount 
Company, 129 So. 589). 

(4) Penalty for usury: All interest for- 
feited. Double interest collected js 
forfeited. Corporation cannot plead 
usury. 


(5) Statute of limitations: 

(a) On note—20 years if under seal, five 
years unsealed. Either payment of interest 
or principal or an extension will toll the 
Statute. 

(b) On mortgage—20 years if under seal, 
five years unsealed, Either payment of in- 
terest or principal or an extension will toll 
the statute. 


(6) Forms in use: 


(a) General form of note and mortgage. 
(b) Extension agreement is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Jackson v. Rolf, 26 Fla. 465, 8 
So. 184). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Berlack v. Halle, 
22 Fla. 236), but name of mortgagee must 
appear in petition brought under eminent 
domain proceedings (Section 73.01). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 

(a) Action in chancery (Section 702.06). 

(b) Approximate cost—2%4 per cent un- 
paid balance of debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if lessee is made a party to action (Dundee 
Naval Stores Company v. McDowell, 67 Fla. 
15, 61 So. 108). 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained 
if court approves (Section 702.06). 

(g) Receiver obtainable (Cone-Otwell-Wil- 
son Corporation v. Commodore’s Point Termi- 
nal Company, 94 Fla. 448, 114 So. 232). 

(9) Mortgage for future advances: May 
be made but mortgage should contain 
reference to such advances. 
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(10) Aliens: May hold real estate (Section 
731.28). 


Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions (Laws 1945, Chapter 22, 


653 and Statutes 1941, Section 610.03). 


May foreign life insurance company 
invest in real estate for production of 
income: No specific authorization but 
foreign corporation may “buy, hold, 
mortgage, sell or convey such property 
as the purposes require” (Sec- 
tion 610.03(9)). 


(11) 


GEORGIA 


(1) Applicable statutes: Code of Georgia 
Annotated. 

(2) Legal and highest interest 
Seven per cent; 8 per cent. 

(3) Can interest on interest be charged: 
Yes (Ashford v. Taylor, 159 S. E. 777). 

(4) Penalty for usury: All interest for- 
feited (Section 57-112). 


(5) Statute of limitations: 

(a) On note—20 years if under seal, six 
years unsealed. Payment of interest or 
principal does not toll the statute, but an 
extension agreement will do so. 

(b) On loan deed—20 years. Payment 
of interest or principal will not toll the stat- 
ute, but an extension agreement, which 
must be recorded, will do so. 


rates: 


(6) Forms in use: 

(a) General form of note with deletion 
of agreement to pay attorneys’ fees and add- 
ing an agreement to pay all costs of col- 
lection including 10 per cent of principal 
and interest as attorneys’ fees, adding also 
a clause waiving all rights under the home- 
stead exemption laws unless note shows 
on its face that it is for purchase money. 
The note is secured by a loan deed. 

(b) Extension form is unilateral. 


(7) Remedies under loan deed: 

(a) Taxes—if the mortgagor agrees to 

pay taxes in loan deed the mortgagee may 
pay same and add to debt if mortgagor fails 
to do so (Athens National Bank v. Danforth, 
80 Ga. 55,7 S. E. 546). 
: (b) Eminent domain—mortgagee is en- 
titled to notice under the statute of eminent 
domain proceedings (Section 36-304). 

(c) Assignment of rents may be obtained. 


(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 
(a) Power of sale. 
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(b) Approximate cost—cost of $50, plus 
fee of $25. 

(c) Time to complete—one month. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Uvalda Naval Stores v. Cullen, 
165 Ga. 115, 139 S. E. 810). 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained. 


(g) Receiver may be obtained (Section 


55-301 and following). 


(9) Mortgage for future advances: May 
not be made. Escrow agreement used. 
(10) Aliens: May own real estate (Section 
79-301-5). 
Time foreign life insurance company 
may hold foreclosed real estate: May 
“sell realty representing proper in- 
vestment or loan or buy and sell realty 
to protect duly made loan” (Section 
56-228). 
May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies have authority to acquire real 
estate for renting and leasing not to 
exceed 5 per cent of total assets (Laws 
1947, Act 361, page 496). No provi- 
sion with reference to foreign life 
insurance companies except it is pro- 
vided they shall enjoy no _ greater 
powers than is granted to domestic 
companies (Section 22-1502). 


(11) 


IDAHO 


Applicable statutes: 
notated 1948. 
Legal and highest interest rates: Six 
per cent; 8 per cent. 

Can interest on interest be charged: 
Yes (Section 26-1904-6). 

(4) Penalty for usury: All interest for- 
feited; twice the amount of usurious 


interest paid may be recovered (Sec- 
tion 26-1907). 


(5) Statute of limitations: 


(a) On note—five years. Payment of 
interest or principal or an extension agree- 
ment will toll statute. 

(b) On mortgage—five years from date 
of maturity as set forth in record; if not 
set forth in record, date of execution is 
deemed the maturity date (Laws 1951, 
Chapter 254, H. B. 76). Payment of in- 
terest or principal or an extension agree- 
ment will toll statute. Extension need not 
be recorded. 


(1) Idaho Code An- 


(2) 
(3) 
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(6) Forms in use: 

(a) General form of note with penalty 
rate changed to highest aggregate lawful 
rate, and mortgage. 

(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—if mortgagor agrees in mort- 
gage to pay taxes, mortgagee may pay same 
and add to debt when mortgagor fails to 
do so (Olsen v. Canfield, 32 Ida. 308, 182 
Pac. 527). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien on security (//an- 
nah v. Vensal, 18 Ida. 796, 116 Pac. 115). 
In eminent domain proceedings owners and 
claimants are named in the proceedings 
(Sections 7-707, 7-717). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 

(a) Action in district court only. 

(b) Approximate cost—first $3,500, 3 per 
cent; excess to $6,500, 1 per cent; $6,500 to 
10,000, % per cent. 

(c) Time to complete—three months. 
Title passes at sale (Northwestern & Pacific 
Hypotheekbank v. Nord, 50 Pac. (2d) 4). 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Idaho. 

(e) Redemption—one year, purchaser in 
possession. 

(f) Deficiency judgment may be obtained 
but not in excess of difference between in- 
debtedness and reasonable value. 

(zg) Receiver obtainable (Section 6-601). 


(9) Mortgage for future advances: May 
be made. No reference necessary in 
mortgage (Section 45-506). 

(10) Aliens: May own real estate if eligible 
to citizenship (Section 23-101-12). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years unless the Department of Finance 
extends time (Section 40-606). 


May foreign life insurance company 
invest in real estate for the production 
of income: Both domestic and foreign 
life insurance companies may invest 
in real estate for the production of 
income as provided in Idaho Session 
Laws, 1949, Chapter 202, amending 
Sections 41-604, 606(7) of the Idaho 
Code. 


ILLINOIS 


Applicable statutes: Illinois Revised 
Statutes 1947; Smith Hurd Illinois 
Annotated Statutes. 


(2) Legal and highest interest rates: Five 
per cent; 7 per cent. 

(3) Can interest on interest be charged: 
No, unless coupons are used (Bowman 
v. Neilly, 27 N. E. 758). 

(4) Penalty for usury: All interest for- 
feited. Corporation. may not plead 
usury (Chapter 32, Section 157.5(h)). 


(5) Statute of limitations: 


(a) On note—ten years. A payment of 
interest or principal will toll the statute 
(Chapter 83, Section 17; North Avenue 
Bridge & Loan Association v. Huber, 187 1. 
App. 42), as will also an extension agree- 
ment. 

(b) On mortgage—20 years. Statute is 
tolled on mortgage only by recording ex- 
tension agreement (Chapter 83, Section 


11B). 


(6) Forms in use: 

(a) General form of note with deletion of 
words “with accrued interest” and mort- 
gage. 

(b) Extension form is bilateral. 

(c) If deed of trust is used no assignment 
thereof is necessary. 


(7) Remedies of mortgagee: 


(a) Taxes—if mortgagor agrees in mort- 
gage to pay taxes, mortgagee may pay same 
when mortgagor fails to do so (Loughbridge 
v. Northwestern Mutual Life Insurance Com- 
pany, 180 Ill. 267, 54 N. E. 153). 

(b) Eminent domain and lien of mort- 
gage—mortgagee has title in this state 
(Thaines v. Spechin, 290 Ill. 181, 124 N. E. 
826) and mortgagee is a necessary party 
to eminent domain proceedings and is en- 
titled to award (School Trustees v. Harsh- 
man, 262 Ill. 72, 104 N. E. 235). 


(c) Assignment of rents may be obtained. 


(d) Chattel mortgage is separately re- 


corded. 


(8) Foreclosure: 


(a) Court action. 

(b) Approximate cost—2™% per cent un- 
paid balance of debt plus about $200 costs. 

(c) Time to complete—three months plus 
redemption period. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if lessee is made a party to the action 
(Reichest v. Bunkson, 199 Ill. App. 95). 

(e) Redemption—12 months. Receiver 
collects rents for mortgagee if authorized 
in trust deed or mortgage (First National 
Bank of Joliet v, Illinois Steel Company, 51 
N. E. 200). 
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(f) Deficiency judgment can be obtained. 
(g) Receiver obtainable (Bothman v. Lind- 
strom, 221 Ill. App. 262). 


(9) Mortgage for future advances: May 
be made. No reference needed in 
mortgage. 

(10) Aliens: May own real estate but not 
over six years (Chapter 6, Section 2). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Three 
years. 

(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may invest in real estate, in- 
cluding housing projects, as provided 
in Illinois Revised Laws 1947, Chapter 
73, Section 737. Foreign corporations 
have same rights as domestic corpora- 
tions (Chapter 32, Section 157.103). 


INDIANA 


(1) Applicable statutes: Burns Indiana 
Statutes Annotated 1933. 

(2) Legal and highest interest rates: Six 
per cent; 8 per cent. 

(3) Can interest on interest be charged: 
No (City of Aurora v. West, 22 Ind. 
503). 

(4) Penalty for usury: Contract void as to 
interest in excess of 6 per cent. Corpo- 
ration may not plead usury (Section 
10-2004). 

(5) Statute of limitations: 

(a) On note—ten years. Payment of in- 
terest or principal will toll statute (Section 
2-612; Brudi v. Trentman, 16 Ind. App. 512, 
44 N. E. 932), as will also an extension 
agreement. 

(b) On mortgage—20 years from date of 
the last payment due; if not shown in mort- 
gage then 20 years from date of instrument. 
New papers required if the loan is extended 
beyond 20 years. Extension not used. 

(6) Forms in use: 

(a) General form of note with deletion 
of words “with accrued interest” and mort- 
gage. 

(b) Extension form is unilateral. 

(7) Remedies of mortgagee: 

(a) Taxes—when mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt if mortgagor fails to 
do so (Miller v. Curry, 124 Ind. 48, 24 N. E. 
219.) 

(b) Eminent domain and lien of mort- 
gage—mortgage is considered a lien in Indiana 
(Sinclair v. Gunsenhauser, 179 Ind. 178, 98 
N. E. 37, 100 N. E. 376). The mortgagee 
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is entitled to compensation in eminent domain 
proceedings (Sherwood v. Lafayette, 109 
Ind. 411, 10 N. E. 89). 

(c) Assignment of rents obtainable. 

(d) Chattels may be included in real 
estate mortgage under Burns Annotated 
Statutes 1951, replacement Section 51-515. 


(8) Foreclosure: 


(a) Court action. 

(b) Approximate cost—2% per cent un- 
paid balance. 

(c) Time to complete—three to four 
months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Jones v. Thomas, 8 Blackf. 
428 (Ind.)). 

(e) Redemption — one year. 
entitled to possession, 

(f) Deficiency judgment obtainable if 
mortgage contains an express covenant to 
pay (Section 56-702). 

(zg) Receiver obtainable (Section 3-1807; 
Merritt v. Gibson, 129 Ind. 155, 27 N. E. 
136). 


(9) Mortgage for future advances: May 
not be made, but it is proper to use 
an escrow agreement. 

(10) Aliens: May own real estate, if resi- 
dent and not to exceed 320 acres in 
cities and towns (Sections 56-504, 505). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Ten 
years, unless extension granted. 

(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic insurance companies 
are authorized to acquire real estate 
for leasing for a period of five to 99 
years (Burns Annotated Indiana Stat- 
utes, 1947 Cumulative Packet Sup- 
plement, Section 39-4202(8)). 


IOWA 
(1) Applicable statutes: Iowa Code 1950. 


(2) Legal and highest interest rates: Five 
per cent; 7 per cent. 


Purchaser 


(3) Can interest on interest be charged: 
Yes (Regan v. Day, 26 Ia. 239; Preston 
v. Walker, 26 Ia. 205). 


(4) Penalty for usury: Principal only can 
be recovered; judgment rendered in 
favor of state for 8 per cent per an- 
num on amount of judgment. 

(5) Statute of limitations: 


(a) On note—ten years. An interest or 
principal payment will not toll the statute 
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but an extension agreement will have such 
effect. 

(b) On mortgage —ten years. An in- 
terest or principal payment will not toll the 
statute but an extension agreement will 
have such effect, providing the instrument 
is recorded. 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—if mortgagor has agreed in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Devlin v. Eagleson, 79 Ia. 269, 44 
N. W. 545). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Sheakley v. 
Mechler, 199 Ia. 1390, 203 N. W. 929). Mort- 
gagee is necessary party to eminent domain 
proceedings and entitled to award (Sawyer v. 
Landers, 56 Ia. 422, 9 N. W. 841). 

(c) Assignment of rents obtainable. 


(d) Chattels may be included in real 
estate mortgage (Section 55621). 


(8) Foreclosure: 

(a) Proceedings are in equity (654.3). 
May be delayed if default is due to weather 
or pests (65413). 

(b) Approximate cest—$150 on $10,000 
loan. 

(c) Time to complete—four to six weeks 
plus redemption period. 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—lease is terminated 
whether the lessee is a party to the pro- 
ceedings or not (Downard v. Groff, 40 Ta. 
597). 

(e) Redemption— one year, with debtor 
retaining possession. 


(f{) Deficiency judgment is obtainable. 


(g) Receiver may be obtained (Sheakley 
v. Mechler, 199 Ta. 1390, 203 N. W. 929). 


(9) Mortgage for future advances: May 
be made providing mortgagee obli- 
gated to make the same. No reference 
required in the mortgage. 


Aliens: Code of Iowa 1950. May own 
real estate if a resident to a limit of 
320 acres (Chapter 567.11). 


Time foreign insurance company may 
hold foreclosed real estate: No limi- 
tation, except five years as to farm 
real estate (Chapter 511, Section 511.8 
(9) (b)). Time may be extended by 
commissioner. 


(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic insurance com- 
panies authorized to acquire urban 
real estate for the production of in- 
come, with 5 per cent legal reserve 
limitation under Section 511.8, para- 
graph 14, as amended by Iowa Laws 
1947, S. F. 140, approved March 24, 
1947, effective April 5, 1947. Foreign 
corporations are on same basis as 
domestic (494.14). 


KANSAS 


(1) Applicable statutes: General Statutes 
Kansas Annotated 1949. 

(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes (Jones v. Nossaman, 221 Pac. 271; 
Diven v. Diven, 222 Pac. 106). 

(4) Penalty for usury: Double excess 
over 10 per cent forfeited (Section 
41-102). 


(5) Statute of limitations: 

(a) On note—five vears. Payment of 
interest or principal or an extension agree- 
ment will toll the statute. 

(b) On mortgage—five years. Payment 
of interest or principal or an extension 
agreement will toll the statute, but the 
extension agreement must be recorded. 


(6) Forms in use: 

(a) General form of note with deletion 
of agreement to pay costs of collection and 
attorneys’ fees. 

(b) Extension form is bilateral. 

(c) Where deed of trust is used, the 
same is assigned by a separate agreement. 


(7) Remedies of mortgagee: 

(a) Taxes—if mortgagor agrees in mort- 
gage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor 
fails to do so (Seaman v. Huffaber, 21 Kan. 
254). 

(b) Eminent domain and lien of mortgage 
—mortgage is a lien in Kansas (Willoughby 
v. Watson, 114 Kan. 82, 216 Pac. 1095). 
Under eminent domain proceedings award 
is paid to the mortgagor (/’ederal Land 
Bank v. State Highway, 150 Kan. 187, 92 
Pac. (2d) 721). 

(c) Assignment of rents obtainable—not 
effective, however, until after sale (136 
Kan. 247, 14 Pac. (2d) 659). 

(d) Chattel mortgage recorded separately. 
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(8) Foreclosure: 


(a) Court action. 

(b) Approximate cost—2 per cent of un- 
paid indebtedness. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated 
only if lessee made a party (Wheat v. 
Brown, 3 Kan. App. 431, 43 Pac. 807). 

(e) Redemption—18 months. Mortgagor 
entitled to possession and rents. A corpo- 
ration may waive right to redemption (Sec- 
tion 60-3439). 

(f) Deficiency judgment may be obtained. 

(g) Receiver obtainable (Slabough v. State 
Bank, 123 Kan. 484, 256 Pac. 139). 


(9) Mortgage for future advances: May be 
made. Advances must be obligatory and 
mortgage should refer to same. 

(10) Aliens: May own real estate if eligible 
to citizenship (Supplementary Statute 
1945, Sections 59-511, 512). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless extension granted (Sec- 
tion 40-238). 

(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
pany may invest up to 5 per cent ad- 
mitted assets for income purposes 
(Laws 1947, H. B. 291, approved 
April &, 1947. Foreign corporations 
on same basis as domestic corpora- 
tions. (General Statutes Annotated 
1940, Section 40-4036). 


KENTUCKY 


(1) Applicable statutes: Kentucky Revised 
Statutes 1946. 

(2) Legal and highest interest rates: Six 

per cent; 6 per cent. 
(3) Can interest on interest be charged: 
Yes (Burke v. Trabue, 126 S. W. 125). 

(4) Penalty for usury: Contract for more 
than the legal rate is void as to the 
excess only. 

(5) Statute of limitations: 

(a) On note—15 years, Payment of in- 

terest or principal or an extension agree- 
ment will toll the statute. 
_ (b) On mortgage—15 years. Payment of 
interest or principal or an extension agree- 
ment will toll the statute. Extension should 
be placed on record. 


(6) Forms in use: 
(a) General form of note and mortgage. 
Provision for payment of attorneys’ fees in 
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note void as against public policy (Thoma- 
son v. Townsend, 71 Ky. 114). 
(b) Extension agreement is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Allen v. Brown, 62 S. W. 726). 

(b) Eminent domain and lien of mortgage 
—mortgage is a lien (Smith v. Berry, 167 
Ky. 646, 181 S. W. 379). No notice of pro- 
ceedings need be given mortgagee but if 
damages are awarded, compensation is paid 
clerk of court who notifies mortgagee in 
writing and mortgagee may then contest 
with owner for award “if he sees fit to do 
so” (Section 416.190). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 

(a) Suit in equity. 

(b) Approximate cost—2 per cent; ex- 
cess over $20,000, 1 per cent; costs about 
$150. 

(c) Time to complete 
redemption period, 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—lease is terminated 
by foreclosure (Castleman v. Belt, 2 B. Mon. 
157). 

(e) Redemption—one year if sale does 
not bring two thirds of appraised value. 

(f) Deficiency judgment may be obtained. 

(gz) Receiver obtainable (Douglas v. Cline, 
12 Bush (Ky.) 608). 


(9) Mortgage for future advances: May 
be made and no reference is necessary 
in mortgage. Advances must be obli- 
gatory (279 Ky. 153). 

(10) Aliens: May own real estate if not 
an enemy and has declared intention 
to become United States citizen (Sec- 
tions 381.290-381.320). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: Three 
years, unless time extended for period 
not exceeding two years. 





three months plus 


(12) May foreign life insurance company 
invest in real estate for production of 
income: No. 


LOUISIANA 


(1) Applicable statutes: West’s Louisiana 
Revised Statutes. Dart’s Louisiana 
Civil Code. 

(2) Legal and highest interest rates: Five 
per cent; 8 per cent. 
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(3) Can interest on interest be charged: 
No (Lee v. Goodrich, 21 La. Ann. 278; 
33 E. J. 191). No penalty for such 
charges—courts will not enforce. 

(4) Penalty for usury: Whether all in- 
terest is forfeited or only excess over 
legal rate is not clear. Supreme court 
decision awaited. 


(5) Statute of limitations: 


(a) On note—five years. Payment on ac- 
count of principal or interest will toll the 
statute (Canal Bank v, Ascension Bank, 140 
La. 465, 73 So. 269; 37 C. J. 1149). 


(b) On mortgage—if all the installments 
mature within ten years from date of obli- 
gation, mortgage must be reinscribed within 
ten years from date of obligation, but if 
note is payable in installments, some of 
which mature more than nine years from 
date of obligation, no reinscription need be 
made until 6 years after date of maturity 
of last installment. 


(6) Forms in use: 


(a) General form of note with deletion 
of words “with accrued interest” and mort- 
gage. 

(b) Extension form not in use; mortgage 
is “reinscribed.” 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Brady v. His Creditors, 43 La. 
Ann. 165). 

(b) Eminent domain and lien of mort- 
gage—whenever any property unencumbered 
with mortgages or privileges of any kind 
is exappropriated pursuant to this part, the 
property passes to the person exappropri- 
ating it free and clear of all encumbrances. 
The amount fixed in the decree shall be 
paid into the court by which the exappropri- 
ation is made and distributed to the mort- 
gagee and privileged creditors according to 
their priority (Revised Statutes 1950, Title 
19, Section 11). 

(c) Assignment of rents obtainable. 


(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 
(a) Court action. 


(b) Approximate cost—2% per cent of 
unpaid debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated 
(Thompson v. Flathers, 45 La. Ann. 120, 12 
So. 245). 
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(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 

(g) Receiver obtainable (Louisiana Gen- 
eral Statutes 1939, Section 1209). 


(9) Mortgage for future advances: May 
be made. No reference required in 
mortgage. Mortgagee must be obli- 
gated to make same. 


Aliens: May own real estate. 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years unless time extended. 


May foreign life insurance company 
invest in real estate for production of 
income: Domestic companies may in- 
vest 5 per cent admitted assets without 
regard to restrictions; may invest also 
in housing developments (22.844(h) (g).) 
Same rules apply to foreign corpora- 
tions if permitted by home state 


(22.851). 


MAINE 


(1) Applicable statutes: Revised Statutes 
Maine 1944. 


(2) Legal and higest interest rates: Six 
per cent; no maximum limit. . 


(3) Can interest on interest be charged: 
Yes (Bradley v. Merrill, 40 Atl. 132). 

(4) Penalty for usury: None as to loans 
in excess of $300. 


(5) Statute of limitations: 

(a) On note—20 years if witnessed; six 
years if not witnessed. Payment on ac- 
count of principal or interest will toll the 
statute as will also an extension agreement. 

(b) On mortgage—20 years, Payment 
on account of principal or interest will toll 
the statute as will also an extension agree- 
ment. An extension need not be recorded. 


(6) Forms in use: 


(a) General form of note and mortgage. 
(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor in mort- 
gage agrees to pay taxes, mortgagee may 
pay same and add to lien when mortgagor 
fails to do so (MeclIVilliams v. Hilton, 35 
Me. 547). 


(b) Eminent domain and lien of mort- 
gage—mortgagee holds title (Burrill Na- 
tional Bank v. Edminister, 119 Me. 367, 111 
Atl. 423). Mortgagee is a necessary party to 
eminent domain proceedings (Jilson ?. 
European, etc. Railroad Company, 67 Me. 


358). 
IL J— April, 1952 


(c) 
(d) 
cordec 
(8) I 
(a) 
posses 
(b) 
(c) 
(publi 
(d) 
quent 
sion, | 
bins, § 
910). 

. (e). 
sion i 
Me. 9: 
(f) 
(g) 
(9) ] 

I 


(a) 
three 
accou 
Statut 

(b) 
on ac 
the st 
ment, 
tion b 


(6) 
(a) 


Mort 





(c) Assignment of rents may be obtained. 
(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 


(a) Either by action at law, entry and 
possession or by publication and sale. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—four to six weeks 
(publication and sale). 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—by entry and posses- 
sion, lease is terminated (Anderson v. Rob- 
bins, 82 Me. 422, 8 L. R. A. 568, 19 Atl. 
910). 

(e) Redemption—one year with posses- 
sion in purchaser (Webber v. Austin, 123 
Me. 95, 121 Atl. 673). 

(f) Deficiency judgment obtainable. 

(g) Receiver obtainable. 


(9) Mortgage for future advances: May 
be made with reference made to same 
in mortgage. Advances must be obli- 
gatory. 
(10) Aliens: May own real estate if not 
an enemy (Article 3, Section 17). 
(11) Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions (Chapter 56, Section 39). 

(12) May foreign life insurance company 
invest in real estate for production of 
income: No restrictions as to either 
domestic or foreign life insurance 
companies. 


MARYLAND 


(1) Applicable statutes: Flack’s Code 1939; 
Cumulative Supplement 1947. 

(2) Legal and highest interest rates: Six 
per cent; 6 per cent. 

(3) Can interest on interest be charged: 
Yes (Article 49-1; Bunker v. Mc- 
Clennon, 24 Md. 62.82). 

(4) Penalty for usury: Principal only can 
be recovered (Article 49-4). Corpo- 
ration may not plead usury. 


(5) Statute of limitations: 


(a) On note—12 years if under seal, 
three years if not under seal. Payment on 
account of principal or interest will toll the 
statute, as will also an extension agreement. 

(b) On mortgage—20 years. Payment 
on account of principal or interest will toll 
the statute, as will also an extension agree- 


ment. It is not necessary that the exten- 
tion be recorded. 


(6) Forms in use: 


(a) General form of note and mortgage. 


Mortgage and Real Estate Investment Guide 


(b) Extension form is bilateral. 

(c) If deed of trust is used, no assign- 
ment thereof is required. 

(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to the debt if mortgagor fails 
to do so (Young v. Amobundo, 69 Md. 424, 
16 Atl. 120). 

(b) Eminent domain and lien of mort- 
gage—mortgagee holds title (Annapolis etc. 
Railroad Company v. Gault, 39 Md. 15) and 
is entitled to award in eminent domain 
proceedings (Hagerstown v. Crok, 101 Md. 
560, 61 Atl. 467). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 
(a) In equity court with foreclosure by 
publication and sale. 
(b) Approximate cost—3 per cent up to 
$10,000, 2 per cent in excess thereof with 
$150 minimum. 
(c) Time to complete—four to six weeks. 
(d) Effect of foreclosure on lease subse- 
quent to mortgage—foreclosure by power 
of sale in mortgage terminates lease unless 
lessee given notice (Russun v. Wanser, 53 
Md. 92). 
(e) Redemption—none after sale. 
(f) Deficiency judgment may be obtained 
provided motion therefor is made within 
three years from date of ratification of 
creditor’s account. 
(g) Receiver—no necessity for a receiver. 
(9) Mortgage for future advances: Amounts 
to be advanced and times thereof must 
be specifically stated and amount limited 
to $500 (Annotated Code 1947, Article 
66, Section 2), except in Baltimore 
and Prince George Counties future 
advances may be made and reference 
in mortgage is not necessary. 

(10) Aliens: May own real estate if not an 
enemy (Article 3, Section 17). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years unless extension granted. 


(12) May foreign life insurance companies 
invest in real estate for production of 
income: Foreign and domestic life 
insurance companies may invest in 
real estate for production of income 
up to 5 per cent admitted assets, not 
over 1 per cent on each parcel; total 
real estate holdings not to exceed 20 
per cent (Annotated Code 1937, Arti- 
cle 48A, Section 25(3), as added Laws 
1947, Chapter 244 (H. B. 279)). 
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MASSACHUSETTS 


(1) Applicable statutes: Annotated Laws 
of Massachusetts. 

(2) Legal and highest interest rates: Six 
per cent; no limit. 

(3) Can interest on interest be charged: 
Yes (DeCordova v. Weeks, 140 N. E. 
269). 

(4) Penalty for usury: No usury law. 

(5) Statute of limitations: 

(a) On note—20 years if witnessed, six 
years without a witness. An interest or 
principal payment will toll statute, as will 
also an extension agreement. 

(b) On mortgage—20 years. An interest 
or principal payment will toll statute, as 
will also an extension agreement. Extension 
need not be recorded. 


(6) Forms \n use: 


(a) General form of note and mortgage. 
(b) Extension form is bilateral. 
(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Donahue v. Chase, 139 Mass. 407, 
2N. E. 84). 


(b) Eminent domain and lien of mort- 


gage—mortgagee holds title (Burke v. Willard, 


243 Mass. 547, 137 N. E. 744). Mort- 
gagee receives notice of proceedings under 
eminent domain (79.32) although the mort- 
gagor is entitled to the award (Taber ~. 
Boston, 190 Mass. 101, 76 N. E. 726). 
(c) Assignment of rents may be obtained. 
(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 

(a) By entry, publication and sale. 

(b) Approximate costs—$30 to $40. 

(c) Time to complete—four weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—upon entry and pos- 
session by mortgagee, lease is terminated 
(Smith v. Shepard, 15 Pick. 147). 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained. 

(gz) Receiver—no necessity for a recéiver. 


(9) Mortgage for future advances: May 
be made. No reference required in 
mortgage. Mortgagee must be obli- 
gated to make the advances. 


(10) Aliens: May own real estate (Chapter 
184, Section 1). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless extension granted. 
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(12) May. foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
company may purchase, lease or ac- 
quire and hold without limitation real 
estate for housing projects, each for 
25 families or more. Such investments 
may be made up to 25 per cent of 
assets (Chapter 175, Section 66A). The 
company also may purchase real es- 
tate for investment purposes, except- 
ing agriculture, not in excess of 1 
per cent of assets in the property, nor 
in excess of 3 per cent of assets as to 
all real estate so held, nor if all real 
estate held exceeds 20 per cent of as- 
sets (Chapter 175, Section 66B). No 
restriction on foreign life insurance 
companies, the laws applicable to do- 
mestic life companies not applying to 
foreign life companies (Chapter 175, 
Section 150). 


MICHIGAN 


(1) Applicable statutes: Compiled Statutes 
Michigan 1948; subsequent public acts. 

(2) Legal and highest interest rates: Five 
per cent; 7 per cent. 

(3) Can interest on interest be charged: 
Yes (Compiled Statutes 1929, Section 
9243). 

(4) Penalty for usury: Loss of all interest. 
Corporation may not plead _ usury 
(Section 450.78). 


(5) Statute of limitations: 

(a) On note—six years. Payment on ac- 
count of interest or principal will toll the 
statute, as will also an extension. 

(b) On mortgage—20 years. Extension 
agreement tolls statute beyond 20 years and 
must be placed of record. 

(6) Forms in use: 

(a) General form of note and mortgage. 
Provision for payment of attorneys’ fees in 
note void as against public policy (Kitter- 
master v. Brossard, 105 Mich. 209, 63 N. W. 
75). 


(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Sanborn Company v. Alston, 152 
Mich. 463, 117 N. W. 625). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Walsh v. Robin- 
son, 135 Mich. 16, 97 N. W. 55), but 
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mortgagee is a necessary party to eminent 
domain proceedings and entitled to award 
(Michigan Airline v. Barnes, 40 Mich. 383). 
(c) Assignment of rents may not be ob- 
tained. 
(d) Chattel mortgage is separately re- 
corded; must be renewed after three years. 


(8) Foreclosure: 


(a) Advertisement and sale. 

(b) Approximate cost—up to $75. 

(c) Time to complete—four weeks plus 
redemption period. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Dolesa v. Bellows Claude Neon 
Company, 261 Mich. 57, 245 N. W. 569). 

(e) Redemption—one year. Mortgagor 
retains possession. 

(f) Deficiency judgment may be obtained, 
but court may fix minimum sale price. 

(g) Receiver obtainable in theory only, 
in practice impossible to obtain (Nusbaum 
v. Shapero, 228 N. W. 785). 


(9) Mortgage for future advances: May 
not be made, but escrow procedure 
may be used. 

(10) Aliens: May own real estate (Consti- 
tution Article 16, Section 9). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 

(12) May foreign life insurance company 
invest in real estate for production of 
incom¢: Under Article XII of Consti- 
tution, Section 5, no corporation may 
hold real estate over ten years except 
real estate actually occupied in the 
exercise of its franchise. Housing 
projects are authorized under Section 
511.10, as amended. 


MINNESOTA 


(1) Applicable statutes: 
Session Laws. 

(2) Legal and highest interest rates: Six 
per cent; 8 per cent. 

(3) Can interest on interest be charged: 
No, only if coupons are used (Section 
7036). 

(4) Penalty for usury: Contract void. Cor- 
poration may not plead usury. 


Statutes 1945; 


(5) Statute of limitations: 

(a) On note—six, years. Payment of 
Principal or interest will toll statute, as will 
also an extension agreement. 

(b) On mortgage—15 years. Extension 
agreement will toll statute if it is recorded 
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(Section 541.03). Interest rate may not be 
increased with extension. 


(6) Forms in use: 


(a) General form of note with deletion 
of words “with accrued interest.” Rate of 
interest after default must be at the same 
rate as before default. Mortgage is used 
with note. 


(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (American Baptist Missionary Union 


v. Hastings, 72 Minn. 484, 75 N. W. 713). 


(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (State v. Rat Por- 
tage Lumber Company, 96 Minn. 27, 104 N. 
W. 561) and is entitled to compensation in 
eminent domain proceedings (Lumbermen’s 
Insurance Company v. St. Paul, 82 Minn. 497, 
85 N. W. 525). 

(c) Validity of an assignment of rents is 
doubtful (Farmers’ Trust Company, Ltd. v. 
Pruden et al., 84 Minn. 126, 86 N. W. 887). 


(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 


(a) Advertisement and sale. 

(b) Approximate cost—$50 to $100. 

(c) Time—four weeks plus redemption 

period. 
* (d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Benz & Sons v. Wilbar, 269 N. 
W. 840, 109 A. L. R. 443). 

(e) Redemption—one year, with mort- 
gagor entitled to possession and rents (135 
Minn. 443). 

(f) Deficiency judgment may be obtained. 

(g) Receiver may be obtained (Larson 
v. Orfield, 155 Minn. 282, 193 N. W. 453). 


(9) Mortgage for future advances: May 
be made with reference to advances 
in mortgage and mortgagee obligated 
to make them. 


Aliens: May own real estate except 
for limitation: 90,000 square feet—160 
acres farm land (Section 500.22). 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may purchase and lease real 
estate for housing and also for the pro- 
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duction of income (Section 61.12). No 
restriction as to foreign life insurance 
companies. 


MISSISSIPPI 


(1) Applicable statutes: Code of 1942. 

(2) Legal and highest interest rates: Six 
per cent; 8 per cent. 

(3) Can interest on interest be charged: 
Yes (Palm v. Grancher, 48 So. 818). 


(4) Penalty for usury: All interest for- 
feited. 


(5) Statute of limitations: 


(a) On note—six years. An interest or 
principal payment will not toll the statute, 
but an extension will have such effect. 

(b) On mortgage—six years. Statute may 
be tolled by extension agreement if recorded. 

(6) Forms in use: 

(a) General form of note and deed of 
trust. 

(b) Extension form is unilateral. 

(c) An assignment of the deed of trust 
is required by statute. 

(7) Remedies of mortgagee: 

(a) Taxes—where grantor in trust deed 
agrees to pay taxes, beneficiary thereunder 
may pay same and add to debt when 
grantor fails to do so. 

(b) Eminent domain—beneficiary under 
deed of trust entitled to compensation in 
eminent domain proceedings (Miller v. Board 
of Mississippi Levee Commissioners, 78 Miss. 
201, 28 So. 834). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 

(a) Advertisement and sale. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—four weeks, Prior 
to sale an accelerated debt may be rein- 
stated by payment of all defaults (Section 
892). 

(d) Effect of foreclosure on lease subse- 
qent to mortgage—not clear under Missis- 
sippi law. 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained. 

(g) Receiver obtainable (Pearson v, Ken- 
drick, 74 Miss. 235, 21 So. 37). 


(9) Mortgage for future advances: May 
be made. Deed of trust should refer 
to same and beneficiary should be ob- 
ligated to make advances. 


(10) Aliens: Resident aliens only may own 
real estate (Section 842). 
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(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


(12) May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
company may make investments for 
income purposes not in excess of 15 
per cent of assets (Section 5653, 
amended by Laws 1946, Chapter 362, 
H. B. 621). No law applicable to do- 
mestic life insurance companies shall 
be applicable to foreign life insurance 
companies (Section 5677). Foreign 
corporations can do nothing that do- 
mestic corporations are prohibited from 
doing (State ex rel. Attorney General 
v. Edward Hines Lumber Company, 106 
Miss. 780, 64 So. 729). 


MISSOURI 


(1) Applicable statutes: Missouri Revised 
Statutes Annotated 1949, 

(2) Legal and highest interest rates: Six 
per cent; 8 per cent. 

(3) Can interest on interest be charged: 
Yes, but interest on interest may not 
be compounded oftener than once a 
year (Section 3232). 

(4) Penalty for usury: Invalidates mort- 
gage or trust deed (Section 3229-31). 
Corporation may not plead usury. 


(5) Statute of limitations: 


(a) On note—ten years. Payment on 
principal or interest will toll statute as will 
also an extension agreement. 

(b) On trust deed—ten years. Extension 
agreement will toll statute and must be 
recorded (Section 1017). 


(6) Forms in use: 


(a) General form of note and trust deed 
—no assignment necessary. 


(b) Extension form is bilateral. 


(7) Remedies of beneficiary under trust 
deed: 

(a) Taxes—where grantor agrees to pay 
taxes in trust deed, beneficiary may pay 
same and add to debt when grantor fails to 
do so (Gooch v. Botts, 110 Mo. 419, 20 S. W. 
192). 


(b) Eminent domain and lien of trust 
deed—trust deed constitutes a lien (Missourt 
Real Estate Company v, Gibson, 287 Mo. 75, 
220 S. W. 675). Award paid to beneficiary 
under trust deed in eminent domain pro- 
ceedings (Thompson v. Chicago, Santa Fe & 
California Railway Company, 110 Mo. 147, 
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19 S. W. 77; Jones on Mortgages, Section 
843). 

(c) Assignment of rents obtainable. 

(d) Deed of trust may cover chattels un- 
der the decision in Long v. Gorman, 110 Mo. 
A. 45, 79 S. W. 180; Jennings v. Sparkman, 
39 Mo. A. 663. 


(8) Foreclosure: 

(a) Advertisement and sale. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to trust deed—lease is terminated 
thereby (Wells v. Beute, 86 Mo. App. 264; 
Roosevelt Hotel Corporation v. Williams, 227 
Mo. App. 1063, 56 S. W. (2d) 801, 109 
A. L. R. 449). 

(e) Redemption—one year. Mortgagor 
retains possession if he gives security for 
payment of interest, taxes, etc. 

(f) Deficiency judgment—may be obtained. 

(zg) Receiver may be obtained (Section 
3451). 


(9) Mortgage for future advances: May 
be made. Trust deed should refer to 
same and beneficiary obligated to make 
the advances. 


(10) Aliens: May own real estate if eligible 
to citizenship (15.228-30). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: Ten 
years, unless time extended. 


(12) May foreign life insurance company 
invest in real estate for the production 
of income: Doubtful under Constitu- 
tion, Article XI, Section 5, which pro- 
vides that a life insurance company 
may hold real estate only “for carry- 
ing on legitimate business.” The At- 
torney General’s opinion dated March 
11, 1947, advises the Superintendent 
of Insurance that foreign insurance 
companies may not invest in Missouri 
real estate (see INSURANCE LAW JourR- 
NAL (May, 1947), page 417). 


MONTANA 


(1) Applicable statutes: Montana Revised 
Codes 1935 and 1947. 


(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 


(3) Can interest on interest be charged: 
No (Curtis v. Waliton, 3 Mont. 153). 


(4) Penalty for usury: Forfeiture of dou- 
ble the amount of interest received, 
reserved or charged. 
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(5) Statute of limitations: 

(a) On note—eight years. An interest or 
principal payment will toll the statute. An 
extension agreement will also toll the stat- 
ute but should be recorded (Corwinlo v. 
Brainard, 80 Merit 318, 260 Pac. 706). 

(b) On mortgage—eight years. Statute 
tolled by a recorded extension (Corwinlo v. 
Brainard, above). 


(6) Forms in use: 


(a) General form of note with deletion 
of words “with accrued interest” and mort- 
gage. 

(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
yage—mortgage is a lien (Morrison v. Farm- 
ers’ & Traders’ State Bank et al., 70 Mont. 
146, 225 Pac. 123). Award in eminent do- 
main proceedings paid to owner (Section 
9159); however, all parties at interest may 
appear in proceedings (Section 9160). 

(c) Assignment of rents not obtainable 
(Section 9467; Section 9473, 1-2). 

(d) Chattels may be included in real estate 
mortgage, instrument being indexed both 
as real estate and chattel mortgage (52-212). 


(8) Foreclosure: 

(a) Advertisement and sale or court ac- 
tion. 

(b) Approximate cost—2% per cent of 
unpaid debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—not clear under Montana 
law. 

(e) Redemption—one year. Mortgagor 
retains possession if security occupied as 
his home. 

(f) Receiver is obtainable—( Rochester v. 
Bennett, 74 Mont. 293, 240 Pac. 384). 


(9) Mortgage for future advances: May 
be made—no reference necessary in 
mortgage. 


(10) Aliens: May own real estate, but only 
if eligible to citizenship (Section 6802.1). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: Two 
years, unless time extended by State 
Auditor. 


May foreign life insurance company 
invest in real estate for the production 
of income: No. 
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NEBRASKA 


(1) Applicable statutes: Revised Statutes 
Nebraska 1943; current pocket sup- 
plement. 


(2) Legal and highest interest rates: Six 
per cent; 9 per cent. 


(3) Can interest on interest be charged: 
No (Sanford v. Lundquist, 80 Neb. 414, 
118 N. W. 129; see also Steen v. Strech, 
50 Neb. 575, 70 N. W. 48). 

(4) Penalty for usury: Forfeiture of all 
interest. Usurious interest paid is cred- 
ited on principal. 


(5) Statute of limitations: 

(a) On note—five years. An interest or 
principal payment will toll the statute (Sec- 
tion 25-216; Sillian v. Flitcher, 80 Neb. 237, 
114 N. W. 161), as will also an extension 
agreement. 

(b) On mortgage—ten years, but if ma- 
turity date is not shown in the mortgage it 
is 20 years from date thereof (Section 25-202). 
Statute tolled by recording an extension. 


(6) Forms in use: 

(a) General form of note and mortgage. 
Provision for payment of attorneys’ fees in 
note void as against public policy (Security 
Company v. Eyer, 36 Neb. 507, 54 N. W. 
838). 


(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—if mortgagor fails to pay taxes 
as required in mortgage, mortgagee may do 
so and add to debt (Leavitt v. Bell, 59 Neb. 
595,81 N. W. 614). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Clark v. Missouri, 
Kansas and Texas Trust Company, 59 Neb. 
53, 80 N. W. 257). Mortgagee is entitled to 
compensation in eminent domain proceed- 
ings (Omaha v. Reed, 69 Neb. 511, 96 N. W. 
276), and a necessary party (Northwestern 
Mutual Life Insurance Company v. Nordhues, 
121 Neb. 379, 261 N. W. 687). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 

(a) Court action. 

(b) Approximate cost—$200 and up. 

(c) Time to complete—90 days, unless 
the defendant within 20 days after judgment 
rendered asks in writing for stay, then order 
of sale is stayed nine months (Section 
25-1506). 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Ne- 
braska. 
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(e) Redemption—none a‘ter sale. 

(f) Deficiency judgment may not be ob- 

tained (Section 25-2140). 

(g) Receiver obtainable (Lackey v. Yekel, 

113 Neb. 382, 203 N. W. 542). 

(9) Mortgage for future advances: May 
be made. Mortgage should refer to 
same and mortgagee obligated to make 
the advances. 

(10) Aliens: May not own real estate out- 
side of cities and towns for more than 
five years (Section 76-411). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Ten 
years, or land may escheat. 

(12) May foreign life insurance company 
invest in real estate for production of 
income: Domestic life insurance com- 
panies may acquire and lease real estate 
(Section 44-309 (c)); may invest in 
residential or commercial real estate 
not over 5 per cent of admitted assets; 
not over 1 per cent on one parcel (Sec- 
tion 44-309 (12) (2)). Five per cent 
admitted assets may be invested in 
real, personal or mixed property not 
otherwise qualified for investment (Sec- 
tion 44-311.03). Foreign life companies 
may invest in same class of securities 
as domestic companies, or as author- 
ized by home state at discretion of 
commissioner (Section 44-316). 


NEVADA 


(1) Applicable statutes: Nevada Compiled 
Laws 1929; subsequent statutes. 

(2) Legal and highest interest rates: Seven 
per cent; 12 per cent. 

(3) Can interest on interest be charged: 
No (Cox v. Smith, 1 Nev. 160). 

(4) Penalty for usury: Agreement to pay 
more than 1 per cent per month void 
as to excess. 


(5) Statute of limitations: 

(a) On note—six years. Statute tolled 
only by a recorded extension agreement. 

(b) On mortgage—six years. Statute 
tolled only by a recorded extension agree- 
ment. 

(6) Forms in use: 

(a) General note form with deletion of 
words “with accrued interest,” and mort- 
gage. 

(b) Extension agreement is unilateral. 

(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
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same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (South Pacific 
Company v. Miller, 39 Nev. 169, 154 Pac. 
929). Under eminent domain the owners 
of the property are named in thie petition 
(Section 9159). 

(c) Assignment of rents obtainable. 

(d) Real estate and chattel mortgage may 
be included in one instrument and recorded 
in special book (Law 1935, Chapter 148, 
Section 6). 


(8) Foreclosure: 

(a) Action in district court. 

(b) Approximate cost—2™% per cent of 
unpaid debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear on this 
point in Nevada. 

(e) Redemption—one year after sale. 
Debtor retains possession, but purchaser 
entitled to the rents (Section 8861). 

(f) Deficiency judgment may be obtained. 

(9) Mortgage for future advances: May 

be made, the mortgage referring to the 
advances and the mortgagee being ob- 
ligated to make them. 

Aliens: May own real estate (Section 
9894), 

Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions (Compiled Laws Supple- 
ment 1941, Section 3656.25). 

May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies may make loans on invest- 
ments not otherwise permitted by stat- 
ute up to 5 per cent total admitted 
assets (Laws 1949, Chapter 48). No 
restriction as to foreign life insurance 
companies (Compiled Laws Supple- 
ment 1941, Section 3659.25). 


NEW HAMPSHIRE 


(1) Applicable statutes: Revised 
New Hampshire; Session Laws. 

(2) Legal and highest interest rates: Six 
per cent; no maximum rate. 

(3) Can interest on interest be charged: 
Yes. 

(4) Penalty for usury: No usury law. 


Laws 


(5) Statute of limitations: 

(a) On note—20 years. Payment of in- 
terest or principal will toll the statute, as 
will also an extension agreement. 
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(b) On mortgage—20 years. Statute 
tolled by an extension agreement which 
should be placed on record. 


(6) Forms in use: 


(a) General form of note and mortgage. 
(b) Extension is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same when mortgagor fails to do so (Brown 
v. Simons, 44 N. H. 475). 

(b) Eminent domain and lien of mort- 
gage—mortgagee holds title (Morse v. 
Whitcher, 64 N. H. 591, 15 Atl. 207), but 
payments of an award are made to the 
owner (158 A. L. R. 15-46). 

(c) Assignment of rents obtainable. 

(d) A corporate trust mortgage may cover 
both real and personal property and lien is 
effective until debt is paid (Laws 1945, 
Chapter 75). 


(8) Foreclosure: 

(a) Advertisement 
261, Section 25. 

(b) Approximate cost—$100 to $200. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Hale v. Nashua, etc. Railroad 
Company, 60 N. H. 333). 

(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 

(g) No necessity for receiver. 


and sale — Chapter 


(9) Mortgage for future advances: May 
not be made in New Hampshire. 


(10) Aliens: May own real estate (Chapter 
259, Section 19). 


(11) 


Time foreign life insurance company 
may hold foreclosed real estate: No 
restrictions. 


(12) May foreign life insurance company 
invest in real estate for the production 
of income: No restrictions against 
ownership of real estate by foreign life 


insurance companies. 


NEW JERSEY 


Applicable statutes: 
of New Jersey 
statutes. 


Revised Statutes 
1937; subsequent 


Legal and highest interest rates: Six 


per cent; 6 per cent. 

Can interest on interest be charged: 
No (West End Trust Company v. 
Wetherill, 78 Atl. 756). 
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(4) Penalty for usury: Principal only may 
be recovered. Corporation may not 
plead usury (Section 31:1-6). 


(5) Statute of limitations: 


(a) On bond—16 years. An interest or 
principal payment will toll the statute, as 
will also an extension agreement. 

(b) On mortgage—20 years. An inter- 
est or principal payment will toll the stat- 
ute, as will also an extension agreement. 
The extension need not be recorded. 


(6) Forms in use: 


(a) Bond and mortgage. 
(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgagee holds title (Devlin v. Col- 
lier, 53 N. J. L. 422, 429, 22 Atl. 201). 
Mortgagee is entitled to compensation in 
eminent domain proceedings (Bright v. Platt, 
ae NJ. Be: 362, 36 A. L. RB. 1934). - 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 

(a) Suit in chancery. 

(b) Approximate cost—2™% per cent of 
unpaid principal. 

(c) Time to complete—approximately 90 
days. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if the lessee is made party to the fore- 
closure proceedings (Strong v. Smith, 68 
N. J. Eq. 686, 60 Atl. 66). 

(e) Redemption—none, except in action 
on deficiency (Title 2, Chapter 65, Sections 
4, 5). 

(f) Deficiency judgment obtainable. 

(g) Receiver obtainable (Leeds v. Gifford, 
41 N. J. Eq. 464, 5 Atl. 795). 


(9) Mortgage for future advances: May 
be made. No reference necessary in 
mortgage. Mortgagee must be obli- 
gated to make the advances. 

Aliens: May own real estate if domi- 
ciled in and resident of New Jersey. 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


May foreign life insurance company 
invest in real estate for the produc- 
tion of income: Foreign and domestic 
life insurance companies may invest 


in real estate for the production of 
business or residential income (Re- 
vised Statutes 1937, Section 17; Sec- 
tion 18-3; Section 24-1, as amended, 


Laws 1946, Chapter 116). 
NEW MEXICO 


Applicable statutes: New Mexico Stat- 
utes Annotated 1941; Session Laws. 
Legal and highest interest rates: Six 
per cent; 10 per cent. 


Can interest on interest be charged: 
No. 

Penalty for usury: Principal only may 
be recovered less the interest con- 


tracted for. Corporation may not 
plead usury (Section 54-234). 


(5) Statute of limitations: 

(a) On note—six years. Payment on 
account of interest or principal will toll 
statute (Section 27-115; 41 A. L. R. 822), 
as will also an extension agreement. 

(b) On mortgage—six years. Mortgage 
is tolled by an extension agreement which 
must be recorded. 

(6) Forms in use: 

(a) General form of note with deletion of 
words “with accrued interest,” and mortgage 

(b) Extension form is unilateral. 

(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
gage—a mortgage is a lien on the security 
(Eccles v. Will, 23 N. M. 623, 170 Pac. 748). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately recorded. 

(8) Foreclosure: 

(a) Court action only—sale for not less 
than two thirds of value. 

(b) Approximate cost—2 per cent of un- 
paid debt. 

(c) Time to complete—approximately four 
months. 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—law in New Mexico 
not clear. 

(e) Redemption—nine months. Purchaser 
entitled to crops and rents during redemp- 
tion period (Section 21-222). 

(f) Deficiency judgment may be obtained. 

(g) Receiver obtainable. 

(9) Mortgage for future advances: May 

not be made under Section 63-201, 206. 
(10) Aliens: May own real estate if eligible 
to citizenship. 
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(11) Time foreign life insurance company 
may hold foreclosed real estate: No 
limitation (Section 60-307, as amended 
by S. 221, Laws 1947). 

May foreign life insurance company 
invest in real estate for production 
of income: Domestic insurance com- 
panies may purchase or lease for pro- 
duction of income not over 10 per cent 
admitted assets (Section 60-307, as 
amended by S. 221, Laws 1947, ap- 
proved March 21, 1947). Foreign cor- 
porations may purchase, convey, lease 
or hold such real estate as conveyed 
to them (Section 54-803). 


NEW YORK 


Applicable statutes: New York Stat- 
utes. 


(12) 


Legal and highest interest rates: Six 
per cent; 6 per cent. 


Can interest on interest be charged: 
No (Schuster’s Will, 3 N. Y. S. (2d) 
702; Lemos v. Speiegelberg, 217 N. Y.S. 
595). 


instru- 
A cor- 


(4) Penalty for usury: Usurious 
ments are void—no recovery. 
poration may not plead usury. 


(5) Statute of limitations: 

(a) On note—six years. An interest or 
principal payment will toll the statute, as 
will also an extension agreement. 

(b) On mortgage—six years. An inter- 
est or principal payment will toll the stat- 
ute, as will also an extension agreement. 
The extension need not be recorded. 


(6) Forms in use: 

(a) Note or bond and mortgage. 
(b) Extension form is unilateral. 
(7) Remedies of mortgagee: 


(a) Taxes—where 
mortgage 


mortgagor agrees in 
to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Robinson v. Ryan, 25 N. Y. 320). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (McDermott, Inc. 
v. Lawyers Mortgage Company, 232 N. Y. 
336, 133 N. E. 909). Mortgagee is entitled 
to compensation in eminent domain pro- 
ceedings (Bolter v. Seaman’s Savings Bank, 
99 App. Div. 581, 91 N. Y. Supp. 122, 58 
A. L. R. 1534). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately re- 
corded. However, note that a real estate 
mortgage given by a corporation may in- 
clude chattels (Lien Law Section 231). 
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(8) Foreclosure: 

(a) In practice it is advertisement and 
sale followed by court action. 

(b) Approximate cost—5 per cent of un- 
paid debt (schedule of fees made with 
attorneys). 

(c) Time to complete—four to six months. 

(d) Effect of lease sub- 
sequent to terminated 
only if lessee is made a party to the pro- 
ceedings (Burke v. Wolff, 171 N. Y. Supp. 
253). 

(e) Redemption—none. 

(f) Deficiency judgment may be obtained 
on motion within 90 days of sale (CPA 
Section 1083). 

(g) Receiver obtainable (Ryder v. Bagley, 
84 N. Y. 46). 


(9) Mortgage for future advances: 
be made. No reference needed in 
mortgage, but mortgagee must be 
obligated to make the advances. 


Aliens: May own real estate (Real 
Property Law Section 10). 

Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 

May foreign life insurance company 
invest in real estate for the produc- 
tion of income: Domestic life insur- 
ance companies may invest in real 
estate for the production of income 
(Insurance Law, Sections 81 and 84 as 
amended, Laws 1946, Chapter 557). 
Foreign life insurance companies are 
on the same basis as domestic com- 
panies (Insurance Law Section 90(1)). 
The case of Fireman’s Insurance Com- 
pany v. Beha, 30 F. (2d) 539, upholds 
the right of New York to require 
foreign insurance companies to have 
investments of same general character 
as required of domestic companies. 


foreclosure on 
mortgage—lease is 


May 


NORTH CAROLINA 


Applicable statutes: 
North Carolina 1943, 


Legal and highest interest rates: Six 
per cent; 6 per cent. 


(1) 


General Statutes 
(2) 


(3) 


Can interest on interest be charged: 
No (Cox v. Brookshire, 76 N. C. 314). 


Penalty for usury: All interest for- 
feited; double usurious interest paid 
may be recovered. 

(5) Statute of limitations: 


(a) On note—ten years if under seal; 
three years unsealed. A payment of interest 


(4) 
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or principal will toll the statute, as_ will 
also an extension agreement (Section 1-26). 

(b) On mortgage—ten years. A recorded 
extension agreement will toll the statute. 
(6) Forms in use: 

(a) General form of note with deletion 
of the words “with accrued interest,” and 
mortgage. 

(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Exum v. Baker, 115 N. C. 242, 
20 S. E. 448). 

(b) Eminent domain and lien of mort- 
gage—mortgagee holds title (Stevens v. 
Turlington, 186 N. C. 191, 119 S. E. 210) 
and mortgagee is entitled to compensation 
under eminent domain proceedings (Liver- 
more v. Roanoke, 109 N. C. 52, 13 S. E. 734). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 


(a) Advertisement and sale. 

(b) Approximate cost—$150. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease sub- 
sequent to mortgage—lease is terminated 
by the foreclosure (Lancashire v. Mason, 75 
N. C. 455). 

(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 

(g) Receiver may be obtained if security 
is inadequate and mortgagor is insolvent. 


(9) Mortgage for future advances: May 
be made—the mortgage containing refer- 
ence to the same and the mortgagee 
obligated to make the advances. 


Aliens: May own real estate (Sec- 
tion 64-1). 

Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


May foreign life insurance company 
invest in real estate for the produc- 
tion of income: Domestic life insur- 
ance companies may purchase and 
lease real estate up to an amount of 
4 per cent of its assets and not over 
50 per cent of capital and surplus, 
whichever is less. Seventy five per 
cent of an investment is to be written 
off within 30 years. Real estate owned 
not to exceed 10 per cent of assets. 
Within five years from end of lease 
term property must be sold or re- 
leased for additional term (Section 


58-79(i)(k), as amended by Laws of 
1945, Chapter 386). Foreign life in- 
surance companies are on the same 
basis as the domestic companies as 
to investments (Section 58-79(IV) (1)). 


NORTH DAKOTA 


(1) Applicable statutes: 1943 Revised Code; 
Session Laws. 


(2) Legal and highest interest rates: Four 
per cent; 7 per cent. 


(3) Can interest on interest be charged: 
No—to charge interest on interest is 
usury (Section 47-1409). 


(4) Penalty for usury: All interest is for- 
feited plus 25 per cent of principal. 
Usury is a misdemeanor. 


(5) Statute of limitations: 


(a) On note—six years. An interest or 
principal payment will toll the statute, as 
will also an extension agreement. 

(b) On mortgage—ten years. To toll the 
statute an extension must be placed of rec- 
ord. If the due date of debt is not shown 
in mortgage, extension must be placed of 
record within 20 years of the date of the 
mortgage. 


(6) Forms in use: 
(a) Special North Dakota note form used, 
and mortgage. 
(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Omlie v. O’Toole, 16 N. D. 126, 
112 N. W. 677). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (McGlory v. Ricks, 
11 N. D. 38, 88 N. W, 1042). The complaint 
in eminent domain proceedings must show 
names of “owners and claimants” of prop- 
erty. Award is paid to the defendants or 
in to court (Section 32-1501 and following). 
Protection of mortgagee not assured under 
North Dakota laws. 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded, Limitation is three years and only 
one renewal permitted (Section 35-0410). 


(8) Foreclosure: 


(a) Action in district court—stay is al- 
lowed if foreclosure deprives owner of home 
and debt is less than value of property (Sec- 
tion 28-2905). 

(b) Approximate cost—2% per cent of 
unpaid debt. 
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(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—not clear under North 
Dakota law. 

(e) Redemption—one year. Debtor re- 
tains possession and rents (Section 32-1906). 

(f) Deficiency judgment permitted after 
July 1, 1951, for an amount not to exceed 
the difference between the debt and the fair 
market value of the property (Laws 1951, 
H. B. 541, amending Sections 32-1904, 6, 7). 

(g) Receiver may not be obtained (Farm 
Mortgage Loan Company v. Pettet, 51 N. D. 
491, 200 N. W. 497). 


(9) Mortgage for future advances: May 
be made, the mortgage referring to 
the same and the mortgagee obligated 
to make the advances. 


Aliens: May own real estate (Section 
47-0111). 


Time a foreign life insurance company 
may hold foreclosed real estate: No 
restrictions, except as to agricultural 
land (Section 10-0601 and following). 


May foreign insurance company in- 
vest in real estate for production of 
income: Domestic life insurance com- 
panies may invest in real estate for 
production of income, excluding farm 
real estate, up to 1 per cent of assets 
as to one parcel and 10 per cent of 
assets as to total (Section 26-0811, as 
amended by H. B. 179, Laws 1947). 
No special authorization or restriction 
as to foreign life insurance companies. 


OHIO 


Applicable statutes: Throckmorton’s 
1940 Annotated Code of Ohio; Bald- 
win’s 1940-45 Cumulative Supplement; 
1948 issue of Baldwin’s Ohio Code. 


Legal and highest interest rates: Six 
per cent; 8 per cent. 


Can interest on interest be charged: 
Yes. 


Penalty for usury: Interest payments 
in excess of 6 per cent may be applied 
on the debt. A corporation may not 
plead usury (Section 8623-78; Laws 
1947, S. 108, Section 1). 


(5) Statute of limitations: 


(a) On note—15 years. A payment of 
interest or principal will toll the statute, as 
will also an extension agreement. 

(b) On mortgage—15 years. A payment 
of interest or principal will toll the statute, 
as will also an extension agreement, except 
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the mortgage ceases to be a lien 21 years 
from the last due date of principal and must 
be refiled (Section 8546-2). 


(6) Forms in use: 


(a) General form of note is used with 
deletion of the words “including reasonable 
attorneys’ fees,” and mortgage. 

(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Bates v. People’s Savings, etc. Asso- 
ciation, 42 Ohio St. 655). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Brown v. National 
Bank, 44 Ohio St. 269, 6 N. E. 648), mort- 
gagee is a necessary party in eminent do- 
main proceedings (Allendorf v. Campbell, 65 
Ohio App. 149, 29 N. E. (2d) 435) and en- 
titled to compensation (Harrison v. Sabina, 
1 Ohio Cir. 49, 1 Ohio Cir. Dec. 30). 

(c) Assignment of rents may be obtained. 

(d) Mortgage may cover both real estate 
and chattels (Section 8563). 


(8) Foreclosure: 


(a) Court action. 

(b) Approximate cost—2% per cent of 
unpaid debt, plus costs of $100. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—not clear under Ohio 
law. 

(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 

(g) Receiver may be obtained (Cincinnati, 
etc. Railroad Company v. Sloan, 31 Ohio 
St. 1). 


(9) Mortgage for future advances: May 
be made, the mortgage referring to 
same and the mortgagee obligated to 
make them. 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended by Super- 
intendent of Insurance (Section 9357). 


Aliens: May own real estate (Section 
10503-13). 


May foreign life insurance company 
invest in real estate for the production 
of income: Domestic legal reserve life 
insurance companies may invest 5 per 
cent of total admitted assets in im- 
provements not permitted under Sec- 
tions 9357 or 9357-1 (Laws 1947, S. 
202 approved June 5, 1947). No spe- 
cial authorization or restriction as to 
foreign life insurance companies, 
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OKLAHOMA 


(1) Applicable statutes: Oklahoma Stat- 
utes 1941; Session Laws. 

(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes. 

(4) Penalty for usury: Forfeiture of dou- 
ble entire interest received, reserved 
or charged. A corporation may not 
plead usury (Laws 1947, H. B. 20, Sec- 
tion 26). 


(5) Statute of limitations: 

(a) On note—five years. An interest or 
principal payment will toll the statute, as 
will also an extension agreement. 

(b) On mortgage—five years. Statute is 
tolled on the mortgage by recording an ex- 
tension agreement. 


(6) Forms in use: 

(a) Special Oklahoma form of note and 
mortgage. 

(b) Extension agreement is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt if mortgagor fails to 
do so. 

(b) Eminent domain and lieu of mort- 
gage—mortgage is a lien (Farrow v. Work, 
39 Okla. 734, 136 Pac. 739). Mortgagee is 
not a necessary party to the proceedings 
and award is paid to the mortgagor. 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded, limitation period being three years 
which may be renewed. 


(8) Foreclosure: 


(a) Equitable action in district court. 

(b) Approximate cost—2 per cent of un- 
paid debt. 

(c) Time to complete—three months. 
However, if appraisement is waived in mort- 
gage, no order of sale may be issued until 
six months after judgment has been ob- 
tained (Title 46, Section 4). 

(d) Effect of foreclosure on lease subse- 
quent to lien of mortgage—law not clear 
in Oklahoma. 

(e) Redemption—none after sale. 

({) Deficiency judgment obtainable (Title 
12, Section 868). 

(g) Receiver obtainable (Skelly Oil Com- 
pany v. Globe Oil Company, 82 Okla. 214, 
200 Pac. 537). 

(9) Mortgage for future advances: May 
be made. No reference needed in 
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mortgage. Mortgagee must be obli- 
gated to make the advances. 


Aliens: May own real estate if a resi- 
dent (Constitution, Article 22, Sec- 
tion 1; Title 60, Sections 121, 122). 


Time foreign life insurance company 
may hold foreclosed real estate: Seven 
years, 


May foreign life insurance company 
invest in real estate for the production 
of income: Foreign and domestic life 
insurance companies are authorized to 
invest in incorporated cities and towns 
in improvements to real estate for 
commercial and industrial purposes. 
Not less than $100,000 on one site; the 
total of such improvements must be 
not over 5 per cent of admitted assets, 
nor over 2 per cent in any one invest- 
ment (Laws 1951, H. B. 150, approved 
March 29, 1951). 


OREGON 


(1) Applicable statutes: Oregon Compiled 
Laws Annotated. 

(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
No (Levine v. Briggs, 28 Pac. 15). 

(4) Penalty for usury: Entire debt is for- 
feited to school fund where suit brought. 


(5) Statute of limitations: 

(a) On note—six years. An interest or 
principal payment will toll the statute (1-222; 
Blaskower v. Steel, 23 Ore. 106, 31 Pac. 253), 
as will also an extension agreement. 

(b) On mortgage—ten years, Extension 
agreement must be recorded to toll statute. 


(6) Forms in use: 


(a) General form of note with the pen- 
alty rate changed to “the highest aggregate 
lawful rate,” and mortgage. Provision for 
payment of attorneys’ fees in note void as 
against public policy (Balfour v. Davis, 14 
Ore. 47, 17 Pac. 85). 


(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Colgan v. Farmers, etc. Bank, 59 
Ore. 467). 

(b) Eminent domain and lien of mort- 


gage—mortgage is a lien (Stout v. Van 
Zante, 109 Ore. 430, 219 Pac. 804, 220 Pac. 
414), but the mortgagee is a necessary party 
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to eminent domain proceedings (State v. 
Fitzgerald, 154 Ore. 182, 58 Pac. (2d) 508). 
(c) Assignment of rents may be obtained. 
(d) Real estate mortgage may cover chat- 
tels, the instrument being indexed both as 
a real estate and as a chattel mortgage (S. 


43, Section 68-203). 


(8) Foreclosure: 
(a) Suit in equity. 
(b) Approximate cost—3 per cent of un- 
paid debt plus $50 costs. 
(c) Time to complete—three months. 
(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Oregon. 
(e) Redemption—one year. Purchaser 
entitled to possession (Section 6-1601-6). 
(f{) Deficiency judgment may be obtained. 
(g) Receiver may be obtained (Volume 2, 
Section 15-502). 


(9) Mortgage for future advances: May 
not be made (Section 67-105). 

(10) Aliens: May not own real estate (Sec- 
tions 67-101, 103; 36 Ore. 402, 51 Pac. 
649). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


(12) May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies may invest in real estate 
up to 7% per cent of the company’s 
assets or its surplus funds over all lia- 
bility including statutory reserves, 
minimum capital requirements and other 
liability (Section 101-408, 5 (k)). For- 
eign corporations have same rights as 
domestic (Section 37-318). 


PENNSYLVANIA 


Applicable statutes: Purdon’s Penn- 
sylvania Statutes. 

Legal and highest interest rates: Six 
per cent; 6 per cent. 


Can interest on interest be charged: 
No (1858 P. L. 622). 


Penalty for usury: Debtor cannot be 
required to pay in excess of legal rate. 
Corporation may not be required to 
pay in excess of legal rate. Corpora- 
tion may not plead usury (Title 15, 
Section 2852-313). 


(5) Statute of limitations: 
(a) On bond—20 years if under seal; six 
years unsealed. An interest or principal 


payment will toll the statute, as will also 
an extension agreement. 
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(b) On mortgage—20 years. An exten- 
sion agreement must be recorded to toll 
statute and be effective against junior lien 
holders. 


(6) Forms in use: 


(a) Bond, warrant and mortgage—under 
law passed in 1951 by Pennsylvania Legis- 
lature on and after February 1, 1952, mort- 
gage is subject to the Realty Transfer Tax 
Act imposing a one per centum of value tax 
(Act approved December 27, 1951). 

(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Hagg v. Longstreth, 97 Pa. 255). 

(b) Eminent domain and lien of mort- 
gage—mortgagee holds title in Pennsylvania 
(Shields v. Pittsburgh, 252 Pa. 84, 97 Atl. 
124) and receives the award under the pro- 
ceedings (State Line Railroad Company v. 
Playford, 14 Atl. 355; Jones on Mortgages, 
Section 843; 58 A. L. R. 1534). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 


(a) Court action, judgment and sale. 

(b) Approximate cost—2 per cent of un- 
paid debt plus $50 to $100 costs. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if lessee is made a party defendant (Rousch 
v. Hebrick, 260 Pa. 145, 112 Atl. 136). 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained. 

(g) Receiver obtainable — Pennsylvania 
Supreme Court Equity Rules 41-47). 


(9) Mortgage for future advances: May 
be made. No reference to advances 
are necessary in mortgage. Mortgagee 
must be obligated to make the ad- 
vances. 


Aliens: May own real estate (Laws 
1947, No. 37, Section 4; No. 38, Sec- 
tion 17). 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 


May foreign life insurance company 
invest in real estate for the production 
of income: Foreign and domestic life 
insurance companies may acquire real 
estate for renting, business, commer- 
cial or industrial use to produce in- 
come (Laws 1947, P. L. 200, Section 1; 
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Purdon’s Pennsylvania Code Section 
406.1; Levis v. New York Life Insur- 
ance Company, decision in Pennsylvania 
Supreme Court, November 26, 1947. 


RHODE ISLAND 


(1) Applicable statutes: General Laws 
1938; subsequent public laws. 


(2) Legal and highest interest rates: Six 
per cent; 30 per cent. 


(3) Can interest on interest be charged: 
Yes. 

(4) Penalty for usury: Contract is void. 
Usury is a misdemeanor. 

(5) Statute of limitations: 

(a) On note—20 years under seal; six years 


if unsealed. An interest of principal payment 
will toll the statute, as will also an extension. 


(b) On mortgage—20 years. An interest 
or principal payment will toll the statute, 
as will also an extension. The extension 
need not be recorded. 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so. 


(b) Eminent domain and lien of mort-. 


gage—mortgagee holds title (Manville Cover- 
ing Company v. Babcock, 28 R. I. 496, 68 Atl. 
421) and is entitled.to compensation under 
eminent domain proceedings (20 C. J. 858); 
Warwick Investment for Savings v. Provi- 
dence, 12 R. I. 144). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately recorded. 


(8) Foreclosure: 

(a) By advertisement and sale. 

(b) Approximate cost—$50, with $30 
costs. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
the foreclosure (Newton v. Speare, 19 R. I. 
546, 37 Atl. 11). 


(9) Mortgage for future advances: May 
be made with reference being made in 
mortgage to the advance which mort- 
gagee must be obligated to make. 


(10) Aliens: May own real estate (Chap- 
ter 432, Section 1). 


278 


(11) Time foreign life insurance company 
may hold foreclosed real estate: No 
statutory limitation (Laws 1947, H. B. 
837). 


(12) May foreign life insurance company 
invest in real estate for the production 
of income: Foreign and domestic life 
insurance companies may invest in 
housing and income producing real 
estate (Laws 1947, H. B. 837; Public 
Law 1947, Chapter 1866). 


SOUTH CAROLINA 


(1) Applicable statutes: Code of 1942; 
Session Laws. 


(2) Legal and highest interest rates: Six 
per cent; 7 per cent. 


(3) Can interest on interest be charged: 
Yes (Section 6738; Newton v. Woodlet, 
32 S. E. 331). 


(4) Penalty for usury: All interest for- 
feited. 


(5) Statute of limitations: 


(a) On note—20 years. A payment of 
interest or principal will toll the statute 
(Section 368), as will also an extension 
agreement. 


(b) On mortgage—20 years. Statute is 
tolled as regards the mortgage only by the 
recording of an extension agreement. Ex- 
tension must be recorded within 20 years 
from maturity of debt as shown by mort- 
gage. If no maturity shown, extension must 
be recorded within 20 years from date of 
instrument. 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is unilateral. 
(c) Deeds of trust are also used and no 
assignment of such instruments is required. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Annely v. DeSaussure, 12 S. C. 
488). 

(b) Eminent domain and lien of mortgage 
—mortgagee has lien on security (Union 
National Bank v. Cook, 96 S. E. 484). In 
eminent domain proceedings notice is to 
owners and mortgagees (Section 9114) and 
payment is to all parties jointly (Section 
9110). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. 
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(8) Foreclosure: 

(a) Court action. 

(b) Approximate cost—2 per cent of un- 

paid debt. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 

quent to mortgage—lease is terminated 

only if lessee is made a party to the pro- 
ceedings (Cruger v. Daniel, 16 S. C. Eq. 

157). 

(e) Redemption—none after sale. 

(f) Deficiency judgment may be obtained 

(Section 487). 

(9) Mortgage for future advances: May 
be made. No reference being neces- 
sary in the mortgage and mortgagee 
being obligated to make same. 


(10) Aliens: May own real estate, but not 
over 500 acres (Sections 8687, 8907, 
7790). 

(11) Time foreign life insurance company 

may hold foreclosed real estate: No 
restrictions under Sections 7764, 7677 
and 7685. 
May foreign life insurance company 
invest in real estate for production 
of income: No specific authorization 
as to foreign life insurance company 
but it is authorized to “hold real es- 
tate required for its purposes” (Sec- 
tions 7764, 7677, 7685). 


SOUTH DAKOTA 


(1) Applicable statute: South Dakota Code 
1939; subsequent public laws. 

(2) Legal and highest interest rates: Six 
per cent; 8 per cent. 

(3) Can interest on interest be charged: 
No (Section 38.0109). 

(4) Penalty for usury: All 
feited. 


(5) Statute of limitations: 


(a) On note—six years. An interest or 
principal payment will toll the statute (Sec- 
tion 33.0213), as will also an extension 
agreement. 

(b) On mortgage—15 years. Mortgage 
is tolled only by a recorded extension agree- 
ment. 


interest for- 


(6) Forms in use: 

(a) General form of note with deletion 
of the words “with accrued interest,” and 
mortgage. 

(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 


(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 


Mortgage and Real Estate Investment Guide 


same and add to debt when mortgagor fails 
to do so. 

(b) Eminent domain and lien of mort- 
gage—the mortgage is a lien (West v. 
Middlesex Banking Company, 33 S. D. 465, 
146 N. W. 598). Petition in eminent do- 
main must name owners and mortgagees 
(Section 39.4001) and judgment recites pay- 
ments to persons entitled thereto (Section 
37.4011). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. Limitation thereon is six years. 


(8) Foreclosure: 


(a) Advertisement and sale. 

(b) Approximate cost—$100 to $150. 

(c) Time to complete—six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in South 
Dakota. 

(e) Redemption—one year, debtor retain- 
ing possession. 

(f) Deficiency judgment may not be ob- 
tained (Section 39.0308). 

(g) Receiver may be obtained (Roberts 
v. Parker, 14 S. D. 323, 85 N. W. 591). 


(9) Mortgage for future advances: May 
not be made (Section 39.0701-16). 


Aliens: May own real estate (Consti- 
tution, Article VI, Section 14, Sections 
51.0205, 56,0120). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless commissioner extends 


time (Section 31.1401(9)). 


May foreign life insurance company 
invest in real estate for the production 
of income: No, prohibited under Con- 
stitution, Article XVII, Section 7. 


(10) 


TENNESSEE 


(1) Applicable statutes: Williams Tennes- 
see Code 1934; subsequent public acts. 

(2) Legal and highest interest rates: Six 
per cent; 6 per cent. 

(3) Can interest on interest be charged: 
Yes (Hale v. Hale, 1 Caldwell 233). 

(4) Penalty for usury: Obligation void if 
usurious on its face (Section 7302). 


(5) Statute of limitations: 

(a) On note—six years. A payment of 
interest or principal does not toll the statute, 
but an extension agreement will have this 
effect. 

(b) On trust deed—ten years. Statute 


tolled on trust deed by recording an exten- 
sion (Laws 1943, Chapter 149). 
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(6) Forms in use: 

(a) General form of note and trust deed. 

(b) Extension form is bilateral. 

(c) No assignment of trust deed is neces- 
sary. 

(7) Remedies of beneficiary under trust 
deed: 

(a) Taxes—where trustor agrees in trust 
deed to pay taxes, beneficiary may pay same 
and add to debt when trustor fails to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Light v. Green- 
wich Insurance Company, 105 Tenn. 480, 
58 S. W. 851) and eminent domain award is 
paid to owner (Sections 3110, 3111). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately recorded. 

(8) Foreclosure: 

(a) Advertisement and sale. 

(b) Approximate cost—$50 to $100, with 
$30 costs. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law in Tennessee not 
clear. 

(e) Redemption—two years’ (Section 
7736-50). Purchaser at sale entitled to pos- 
session (Section 7747). 

(f) Deficiency judgment may be ob- 
tained. 

(g) Receiver obtainable (Section 9789). 


(9) Mortgage for future advances: May 
be made, the trust deed referring to the 
same, and mortgagee obligated to make the 
advances. 


(10) Aliens: May own real estate (Section 
7187-90). 


(11) Time foreign life insurance company 
may hold foreclosed real estate: Two 
years, unless the commissioner extends 
the time (Section 6205.06). 


May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies may invest in improved and 
income-producing property limited to 
2 per cent of admitted assets in single 
parcel and not over 10 per cent of 
admitted assets so invested. Certain 
improvements require approval of com- 
missioner—hotels, clubhouses, garages, 
schools, factories erected for special 
purpose or agricultural properties 
(Laws, 1947, Chapter 110 amending 
Section 6205). No condition or restric- 
tion as to foreign life insurance com- 
panies. 


TEXAS 


(1) Applicable statutes: Vernon’s Texas 
Statute 1936, with Supplement. 

(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes. 

(4) Penalty for usury: All interest for- 
feited. 

(5) Statute of limitations: 


(a) On note—four years. Payment of 
interest or principal will not toll the statute, 
but extension will do so. 

(b) On trust deed—four years. Extension 
agreement must be recorded to toll the 
statute. 

(6) Forms in use: 

(a) Special form of Texas note used and 
trust deed. 

(b) Extension form is unilateral. 

(c) Trust deed is assigned by separate 
agreement. 

(7) Remedies of beneficiary in trust deed: 

(a) Taxes—where trustor agrees in trust 
deed to pay taxes, beneficiary may pay same 
and add to debt when trustor fails to do 
so (Ferguson v. Dickinson, 138 S. W. 221). 

(b) Eminent domain and lien of trust 
deed—trust deed is a lien (Kerr v. Galloway, 
94 Tex. 641, 64 S. W. 858). Beneficiary en- 
titled to compensation in eminent domain 
proceedings (Aggs v. Shakelford County, 65 
Tex. 145, 19 S. W. 1085). 

(c) Assignment of rents may be obtained. 

(d) Chattel mortgage is separately re- 
corded. Limitation is six years from ma- 
turity. 


(8) Foreclosure: 


(a) Either by court action or by adver- 
tisement and sale. 

(b) Approximate cost—2 per cent of un- 
paid debt with court action. Twenty-five 
dollars to $35 in case of advertisement and 
sale. 

(c) Time to complete—three months with 
court action. Four to six weeks by adver- 
tisement and sale. 

(d) Effect of foreclosure on lease subse- 
quent to trust deed—lease is terminated only 
if lessee is made a party defendant (Alford 
v. Carver, 31 Tex. Civ. App. 607, 72 S. W. 
869). 

(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 

(gz) Receiver obtainable (Section 2293). 

(9) Trust deed for future advances: May 
be made. No references needed in trust 
deed. Beneficiary must be obligated to make 


IL J— April, 1952 


mor 
sam 
to « 


mor 


(8) 





the advances (letters dated April 8 and April 
26, 1948, of Attorney George P. Red, Hous- 
ton 2 Texas). 


(10) Aliens: May own real estate under 
certain conditions, but restrictions are 
many, as set forth in Section 167-172. 

(11) Time foreign life insurance company 

may hold foreclosed real estate: Five 

years, unless time extended. 

May foreign life insurance company 

invest in real estate for the production 

of income: No. 


(12) 


UTAH 


(1) Applicable statutes: Utah Code An- 
notated 1943; Session Laws. 

(2) Legal and highest interest rates: Six 
per cent; 10 per cent. 

(3) Can interest on interest be charged: 
Yes, provided total interest does not 
exceed 10 per cent. 

(4) Penalty for usury: Contract 
to principal and interest. 

(5) Statute of limitations: 


void as 


(a) On note—six years. A payment of 
interest or principal will toll the statute, 
as will also an extension. 

(b) On mortgage—six years. Statute is 
tolled by a recorded extension agreement. 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt and mortgagor fails 
to do so (Utah State Building and Loan As- 


sociation v. Perkins, 53 Utah 474, 173 Pac. 
950). 


(b) Eminent domain and lien of mort- 
gage—mortgage is a lien in Utah (Azzalia 
v. St. Claire, 23 Utah 401, 64 Pac. 1106). 
Complaint in eminent domain names owners 
and claimants (Section 104-61-7). 

(c) Assignment of rents obtainable. 

(d) Real estate mortgage may cover chat- 
tels, be recorded and filed also as a chattel 
mortgage. 

(8) Foreclosure: 

(a) Action in court. 


(b) Approximate cost—2%4 per cent of 
unpaid debt plus costs. 


(c) Time to complete—three months. 
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(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Utah. 

(e) Redemption—six months. Debtor re- 
tains possession. 

(f) Deficiency judgment obtainable. 

(g) Receiver may be obtained (Section 


104-20-1). 


(9) Mortgage for future advances: May 
be made, the mortgage referring to 
same and mortgagee obligated to make 
the advances. 

Aliens: May own real estate (Laws 
1947, Chapter 98, page 393). 

Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 

May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies may acquire real estate by 
purchase, lease or otherwise for pro- 
duction of income. Foreign insurer 
may invest as authorized by home 
state (Laws 1947, S. 34, Chapter 63 
amending Section 43-13-17, effective 
May 13, 1947). 


VERMONT 


(1) Applicable statutes: Vermont Statutes, 
Revision of 1947. 

(2) Legal and highest interest rates: Six 
per cent; 6 per cent. 

(3) Can interest on interest be charged: 
No (Catlin v. Lyman, 16 Vt. 44). 

(4) Penalty for usury: Excess 
per cent is forfeited or 
covered, 

(5) Statute of limitations: 

(a) On note—14 years if witnessed, other 

wise six years. An interest or principal 

payment will toll the statute, as will also 
an extension agreement. 


over 6 
may be re- 


Statute is 
extension 


(b) On mortgage—15 years. 
tolled by the recording of an 
agreement. 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Howard v. Clark, 72 Vt. 429, 48 
Atl. 656). 


(b) Eminent 
gage—mortgagee 


of mort- 
award in 
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eminent domain proceedings (58 A. L. R. 
1540; Adams v. St. Johnsbury & L. C. R. 
Company, 57 Vt. 240). 
(c) Assignment of rents obtainable. 
(d) Chattel mortgage is separately re- 
corded. 


(8) Foreclosure: 

(a) In chancery. 

(b) Approximate cost—2 per cent of un- 
paid debt plus costs. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—not clear under Ver- 
mont law. 

(e) Redemption—one year, which time 
may be extended by chancellcr. Debtor 
retains possession during redemption period. 

(f) Deficiency judgment obtainable. 


(g) Receiver obtainable (Lyman v. Cen- 
tral, 10 Atl. 346). 


(9) Mortgage for future advances: May 
be made, mortgage referring to same 
and mortgagee being obligated to 
make the advances. 

(10) Aliens: May own real estate if not an 
enemy (25 Vt. 433). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 

(12) May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
company may hold, improve, develop 
real estate for production of income, 
limited to 5 per cent admitted assets 
(Laws 1949, Act 214 and Laws 1947, 
Act 167). A foreign corporation shall 
not have authority to do any acts ex- 
cept such acts as a similar domestic 
corporation may lawfully do (Section 
5994). 


VIRGINIA 


(1) Applicable statutes: Virginia Code 
1950. 

(2) Legal and highest interest rates: Six 
per cent; 6 per cent. 

(3) Can interest on interest be charged: 
Yes (Section 5552; Stuart v. Hunt, 88 
Va. 342, 13 S. E. 438). 

(4) Penalty for usury: Principal only 
may be recovered; corporation may 
not plead usury. 


(5) Statute of limitations: 
(a) On note—ten years sealed; five years 
not under seal. An interest or principal 
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payment will not toll the statute, but an 
extension will do so. 

(b) On mortgage—20 years. Statute 
tolled on mortgage by recording of exten- 
sion agreement, 


(6) Forms in use: 
(a) General form of note and mortgage. 
(b) Extension form is unilateral. 
(c) If deed of trust is used, no assign- 
ment of such instrument is required. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same when mortgagor fails to do so. 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien and mortgagee 
is not a necessary party to the ptoceedings 
(Manufacturers Trust Company v. Roanoke 
Water Works, 172 Va. 242, 1 S. E. (2d) 318). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately re- 
corded. 

(8) Foreclosure: 

(a) Bill in equity. 

(b) Approximate cost—2% 
unpaid debt plus costs. 

(c) Time to complete—three months. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated by 
foreclosure (Armour Fertilizer Works v. Tay- 
lor, 105 S. E. 574). 

(e) Redemption—up to six months may 
be allowed. 

(f) Deficiency judgment obtainable. 

(zg) Receiver obtainable (Section 6294a). 

(9) Mortgage for future advances: May 
not be made (Mitchie’s Code 1942, 
Section 6436). 

(10) Aliens: May own real estate (Section 
66). 

(11) Time foreign life insurance company 
may hold foreclosed real estate: Ten 
years, unless time extended. 

(12) May foreign life insurance company 
invest in real estate for the production 
of income: Foreign and domestic life 
insurance companies may acquire and 
lease real estate; may hold real estate 
for production of income (Sections 
38-397, 38-403). 


per cent of 


WASHINGTON 


(1) Applicable statutes: Remington’s Re- 
vised Statutes; Cumulative Pocket 
Supplement. 
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(2) Legal and highest interest rates: Six 
per cent; 12 per cent. 


(3) Can interest on interest be charged: 
Yes (Northwestern Mutual Life Insur- 
ance Company case, 51 Pac. (2d) 390). 


(4) Penalty for usury: Principal only may 
be recovered, less interest at contract 
rate, 


(5) Statute of limitations: 


(a) On note—six years. A payment of in- 
terest or principal will toll statute, as does 
also an extension. 

(b) On mortgage—six years. Extension 
agreement must be recorded to toll statute. 


(6) Forms in use: 

(a) General form of note with penalty 
rate changed to highest aggregate lawful 
rate, and mortgage. 


(b) Extension form is unilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Union Central Life Insurance Com- 
pany v. Chesterley, 100 Wash. 260, 170 Pac. 
558). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Cochran v. Cochran, 
114 Wash. 499, 195 Pac. 224). Mort- 
gagee is entitled to compensation on taking 
under eminent domain (Gray v. Davidson, 
78 Wash. 482, 189 Pac. 219), and is a neces- 
sary party to the proceedings (North Coast 
Railway Company v. Hess, 56 Wash. 335, 105 
Pac. 853; 58 A. L. R. 1534). 

(c)Assignment of 

(d) Real 
chattels; 
mortgage, 


rents obtainable. 
cover 


chattel 


estate mortgage may 


copy thereof filed as a 


(8) Foreclosure: 
(a) Action in superior court—court may 
fix the minimum sale price (Section 1118). 


(b) Approximate cost—2™% per cent of 


unpaid debt. 
(c) Time to complete—four to six months. 


(d) Effect of foreclosure on lease subse- 
quent to mortgage—lease is terminated only 
if lessee is made a party to the action 
(Virges v. Gregorylo, 97 Wash. 333, 166 
Pac. 610, 14 A. L. R. 673). 

(e) Redemption—one year. 
tains possession. 


Debtor re- 


(f) Deficiency judgment obtainable. 
(g) Receiver obtainable (Section 741). 
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(9) Mortgage for future advances: May 
be made with mortgage containing ref- 
erence to same and mortgagee obli- 
gated to make the advances. 


Aliens: May own real estate, if in- 
tention to become a citizen declared 


(Section 10581). 


Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended (Laws 
1947, Chapter 79). 


May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies authorized to invest in 
types not specified or prohibited up 
to 5 per cent of assets (Insurance 
Code, Section 45, 13.24, 1947). Invest- 
ments of foreign insurer shall be as 
permitted by law of its domicile but 
substantially as high as condition for 
domestic insurers (Laws 1947, Chap- 
ter 79). A foreign corporation may 
not transact business on more favor- 
able terms than domestic corporations 
(Constitution Article XII, Section 7). 


WEST VIRGINIA 


Applicable statutes: West Virginia 


Code 1949 Annotated. 


Legal and highest interest rates: 
per cent; 6 per cent. 


Six 


Can interest On interest be charged: 
No (Waldron v. Pigeon Coal Company, 
56 S. E. 492). 


Penalty for usury: Contract void as 
to interest in excess of 6 per cent. 
Corporation may not plead usury 
(Section 4632). 


(5) Statute of limitations: 

(a) On note—six years. An interest or 
principal payment will not toll the statute, 
but an extension will do so. 

(b) On deed of trust—20 years. Exten- 
sion will not toll statute. New papers must 
be recorded within 20 vears after maturity 
date. 


(6) Forms in use: 

(a) General form of note with deletion 
of words “with accrued interest” and deed 
of trust. Trustee may not be changed ex- 
cept for cause. 

(b) Extension form is bilateral. 


(c) Deed of trust is not assigned. 





(7) Remedies of beneficiary in deed of 
trust: 


(a) Taxes—where trustor agrees in deed 
of trust to pay taxes, beneficiary may pay 
same and add to debt when trustor fails 
to do so. 

(b) Eminent domain and lien of deed of 
trust—beneficiary entitled to compensation 
in eminent domain proceedings (58 A. L. R. 
1534). 

(c) Assignment of rents obtainable. 


(d) Chattel deed of trust is separately 
recorded. 


(8) Foreclosure: 

(a) Publication and sale. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—eight to ten 
weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in West 
Virginia. 

(e) Redemption—none after sale. 

(f) Deficiency judgment obtainable. 


(g) Receiver obtainable (Ogden v. Chal- 
fant, 32 W. Va. 559, 9 S. E. 879). 


(9) Mortgage for future advances: May 
be made. Mortgage should refer to 
same and mortgagee obligated to make 
the advances. 


Aliens: May own real estate (Chap- 
ter 36, Article 1, Section 21). 


Time foreign life insurance company 
may hold foreclosed real estate: No 
limitation. 


May foreign insurance company in- 
vest in real estate for the production 
of income: Domestic insurer may in- 
vest in property acquired for purpose 
of leasing up to 5 per cent of assets 
but not more than sum of capital and 
surplus, whichever is less (Section 
3359(7)(A)). A foreign corporation 
may hold property and transact busi- 
ness with same rights and privileges 
as imposed on domestic corporations 
(Section 3091). 


WISCONSIN 


Applicable statutes: Wisconsin Stat- 
utes 1947, 


Legal and highest interest rates: Five 
per cent; 10 per cent. 


Can interest on interest be charged: 
Yes (Section 115.06). 


(4) Penalty for usury: All interest is 
forfeited. Corporation may not plead 
usury (Section 115.06). 


(5) Statute of limitations: 

(a) On note—20 years under seal; six 
years unsealed. A payment on interest or 
principal will toll the statute, as will also 
an extension. 

(b) On mortgage—20 years. Extension 
must be recorded to toll statute. 


(6) Forms in use: 

(a) Special Wisconsin note form and 
mortgage. 

(b) Extension form is bilateral. 


(7) Remedies of mortgagee: 

(a) Taxes—where mortgagor agrees in 
mortgage to pay taxes, mortgagee may pay 
same and add to debt when mortgagor fails 
to do so (Wilmarth v. Johnson, 124 Wise. 
320, 102 N. W. 562). 

(b) Eminent domain and lien of mort- 
gage—mortgage is a lien (Tobin v. Tobin, 
139 Wisc. 494, 121 N. W. 144) but the 
mortgagee is entitled to compensation on 
an eminent domain taking (Wooster v. 
Sugar River, 57 Wisc. 311, 15 N. W. 401; 
58 A. L. R. 1534). 

(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately re- 
corded. 

(8) Foreclosure: 

(a) Power of sale in mortgage. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—four to six weeks. 

(d) Effect of foreclosure on lease subse- 
quent to mortgage—law not clear in Wis- 
consin. 

(e) Redemption—none after sale. 

(f) Deficiency judgment is obtainable. 

(g) Receiver obtainable (Sales v. Lusk, 60 
Wisc. 490, 19 N. W. 362). 


(9) Mortgage for future advances: May 
be made. No reference necessary in 
mortgage. Mortgagee must be obli- 
gated to make the advances. 


Aliens: May own real estate if a resi- 
dent. See statute regarding nonresi- 
dent aliens (Section 234.22), 

Time foreign life insurance company 
may hold foreclosed real estate: Five 
years, unless time extended. 

May foreign life insurance company 
invest in real estate for the production 
of income: Domestic life insurance 
companies may invest 5 per cent of 
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assets in types not specifically author- should show names of owners and persons 
ized (Section 206.34 as amended by interested (Section 3-6104). 

Wisconsin Laws 1947, Chapter IT). 
No authorization or restriction as to 
foreign life insurance companies. 


(c) Assignment of rents obtainable. 

(d) Chattel mortgage is separately re- 
corded. 
WYOMING (8) Foreclosure: 

(a) Power of sale in mortgage. 

(b) Approximate cost—$50 to $100. 

(c) Time to complete—six to eight 
weeks. 


(1) Applicable statutes: Wyoming Com- 
piled Statutes 1945; Session Laws. 
(2) Legal and highest interest rates: 
Seven per cent; 10 per cent. 

(3) Can interest on interest be charged: 
No. 

(4) Penalty for usury: Judgment for 
principal only. 


(d) Effect of foreclosure on lease sub- 
sequent to mortgage—law not clear in 
Wyoming. 

(e) Redemption—six months. Debtor re- 
tains possession, 

(5) Statute of limitations: (f) Deficiency judgment obtainable (Sec- 

(a) On note—ten years. An interest or tion 66-106). 
principal payment will toll the statute, as (g) Receiver obtainable—if equitable. 
will also an extension agreement, 


(9) Mortgage for future advances: May 
(b) On mortgage—ten years. An exten- not be made. 


sion must be recorded to toll the statute. (10) Aliens: 


May own real estate if a resi- 
(6) Forms in use: dent (Constitution Article I, Sec- 
‘ : ; 2 
(a) General form of note with deletion tion 29). 
of the words “with accrued interest,” and (11) Time foreign life insurance company 
mortgage. may hold foreclosed real estate: Three 


(b) Extension’ form is unilateral. years, unless time extended. 
(12) May foreign life insurance company 
: . invest in real estate for the production 
(a) Taxes—where mortgagor agrees in of income: Domestic and foreign life 
mortgage to pay taxes, mortgagee may pay insurance companies may acquire real 
same and add to debt if mortgagor fails estate by purchase or lease and may 
to do so. hold, improve or develop same for 
(b) Eminent domain and lien of mort- the production of income (Section 
gage—mortgage is a lien (Huber v. Glenrock, 52-1018(A) as amended Laws 1947, 
234 Pac. 31). Petition in eminent domain Chapter 121). [The End] 


THE DRAFTED COMMISSION SALESMAN 


A salesman whose prewar territory facts: he had for a time worked on sal- 


(7) Remedies of mortgagee: 


was nearly a third of the United States, 
who was paid entirely by commissions, 
and who continued to service his cus- 
tomers during his free time while in 
uniform is an employee and not an inde- 
pendent contractor. As a result he is 
entitled to his old job on separation from 
the military service. 


After the salesman’s induction, the 
company continued to pay him half the 
commissions on business from his terri- 
tory. He in turn continued to call on 
accounts and give advice on how to han- 
dle them. After competition increased, 
the company appointed three men to 
cover his territory and stopped paying 
the half commissions. 

The man’s status as an employee at 
the time of induction was based on these 
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ary before being paid straight commis- 
sion, the employer paid expenses incurred 
by him while attending trade shows, the 
man was required to report frequently, 
he did no work for other companies and 
the company had for a time paid his 
social security. 


The Army, due to an oversight, failed 
to issue a certificate of satisfactory serv- 
ice upon the veteran’s separation. 


However, the fact that the company 
paid him a gratuity while in service and 
he in turn helped out when he could was 
not controlling, the court said, because 
only his status at the time of induction 
is important in determining re-employ- 
ment rights.——Travis v. Schwartz Manu- 
facturing Company, 20 Lapor Cases 


7 66,501 (DC Wisc., 1951). 





“If we are to fulfill our obligations as 
producers of adequate voluntary health in- 
surance we must before too long recognize 
some of the work done by dentists” 


Oral Surgery Performegy D 


Mr. Schulze, agency assistant with the 
Provident Life and Accident Insurance 
Company, read this paper at ¢he hospital- 
medical insurance meeting of the Health 
and Accident Underwriters Conference 
on February 18 in Chicago, Illinois. 


f perry IS A. FIELD of dentistry in 
which insurance can and should play an 
important part. I refer to oral surgery 
performed by dentists rather than M.D. 
surgeons. Many companies’ policies already 
include some measure of dental benefits 
usually limited to extractions and repair of 
fractured jaws. Generally these benefits are 
a part of the surgical schedule. Some com- 
panies may include more comprehensive 
coverage, however, these appear to be very 
limited in number and none have come to 
my attention. 


In recent years there has been a big 
change which has moved the doctor of 
dental surgery into the foreground armed 
with an impressive list of surgical proce- 
dures which are regularly being done by 
dentists. We learned about this change 
the hard way, A couple of months ago I 
found myself in a rather tense situation 
with a Chattanooga dentist, as a result of 
a claim for surgery which he had performed 
and which was not payable under the terms 
of the contract but which would have been 
paid if the work had been done by an M.D. 
That is an old story with which you are 
all familiar. Most of us have tried to shrug 
it off as an unpleasant but inevitable situa- 
tion. Dentists call it discrimination and if 
you want to get a tiger by the tail, try to 
convince a dentist that it is not discrimina- 


tory. From this initial contact have come a 
series of meetings between a committee of 
dentists and people in our shop. Frankly, 
we have learned a great deal. We found 
our thinking on the subject not entirely up 
to date and we asked the dental committee 
for a letter which would reflect some of 
their impressions. Some excerpts from that 
letter read: 


“First—we want a clarification or better 
understanding of our place in the various 
health and surgical plans and insurance pro- 
grams that are rapidly expanding to include 
almost every individual. As dentists, we feel 
that we are left out of this program and we 
have several cases to offer as proof that we 
are omitted. 


“In reality, and except for a few exceptions, 
you exclude the teeth and jaws from any 
surgical operation or disease and there are 
many other diseases of the oral cavity that 
we, as dentists, treat and operate surgically 
that are not taken into consideration. So, in 
excluding these diseases and their treatment 
(operation) and denying claim for them to 
your client, you exclude the oral cavity as an 
important functional part of the body. This, 
of course, on thinking about it, is nothing 
but absurd. 


“T believe you will agree that the mouth 
with its contained teeth, the jaw bones, and 
tissues are a vital and important part of the 
body—both from the standpoint of function 
(eating, chewing, talking, breathing, etc.), 
esthetics and its relative importance to the 
general health of the body. 

“If you then agree that the oral cavity 
is a vital and important part of the body 
and agree also that it is subject to many 
diseases and is the site of accidental injury 
other than impacted teeth and fracture, then 
—basically in denying claims for operations 
to this part of the body, to your clients, 
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By LAMBERT G. SCHULZE 


you are excluding the dentist from your 
program, for this is our part of the body 
and the field that we treat. 


“To your insureds (our patients) an acci- 
dental injury or operation on the mouth is 
just as serious and of as much importance 
as one involving any other part of his body. 


“You sell him the policy. We do the 
operation on his mouth. He presents a 
claim to be filled out. Then you deny pay- 
ment. By this you have immediately ex- 
cluded either the oral cavity or the dentist 
from your plan. 


“Psychologically, this is not good for 
the insurance company—not good for the 
dentist—and certainly, no good for the 
policyholder. We are immediately at outs 
with each other. 


“Dentistry has made great progress in 
the last few years. So have insurance com- 
panies in their growth and coverage. You 
are still pioneering in the field of accident 
and health coverage and for the benefit of 
all concerned, the inequalities that exist 
now should be considered and steps taken 
to correct them. 


“As consultants on your staff, you have 
many physicians and surgeons. To my, 
knowledge, you do not have one dentist. 
Nor have you made any attempt other than 
random questions of finding out the dental 
viewpoint, from a dental consultant or group 
of dentists. You have not (I believe I am 
correct in this) sought the organized advice 
of dentistry, yet you pass judgment on the 
diseases that we treat—including some, 
denying others and on whose advice or 
knowledge we don’t know. 


“It is our hope that, from this meeting, 
a better understanding may come about 
that will be of benefit to you and to dentistry. 
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“Since you deal in health insurance, we 
administer health and so feel that we have 
the right to be considered wherein we are 
involved and so have the right of recom- 
mendations. 


“Our first recommendation is that you 
broaden your coverage of oral operations 
to include all of the surgery, both traumatic 
and elective (excluding, of course, routine 
removal of teeth) that dentists perform. 


“To do this, you will have to study and 
learn what these procedures are. In brief, 
other than removal of impacted teeth and 
fracture, they include: 


“(1) Traumatic injury to the teeth—and 
the restoration and replacement of teeth 
accidentally injured or lost. (2) Removal 
of cystic tumors from maxilla and mandible. 
(3) Treatment of acute infections arising 
in the oral cavity. (4) Closure of orantral 
fistula. (5) Removal of foreign bodies— 
broken needles, calculous from the salivary 
glands and ducts. (6) Benign tumors, etc. 


“Our final recommendation is that you 
have on your staff a dental consultant or 
consultants—to make recommendations and 
give opinions on matters that pertain to 
dentistry. 


“This but briefly covers this question. It 
is a big order that must be faced and met 
with a great deal of consideration. 


“T am sure it has a great many ramifica- 
tions that both sides realize. We under- 
stand that broader coverage to you means 
higher premiums. Higher premiums mean 
harder to sell and fewer policies sold. But 
on the other hand, and very important, dis- 
satisfied clients mean fewer policies sold 
and I, personally, know of many dissatisfied 
clients, simply because oral operation was 
not included in their health plan. 


“This is your concern, but it is also a slap 
in the face of dentistry.” 


I think you will agree this letter reflects 
some realistic thinking and raises questions 
which are difficult to answer. Fortunately, 
we have made some progress since this let- 
ter was received. The dentists now under- 
stand that traumatic injuries resulting in 
replacement of teeth cannot be included in 
a surgical schedule any more than routine 
restoration work. We finally got that across 
to them by reminding them that we pay 
surgical benefits for amputation of a leg 
but we do not undertake the furnishing of 
an artificial replacement. This leaves us 
with pure surgical operations of a cutting 
nature. We asked for and received a list 
of these operations along with some very 
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tentative suggestions as to what the proper 
fee should be for each. In that list of about 
20 operations are two that it is difficult to 
imagine ever being necessary for a dentist 
to perform. To name two—tracheotomy 
and antrum caldwell-luc. Whoever heard 
of a dentist doing a tracheotomy? They 
tell me they do. Infrequently, of course, 
but if a piece of broken tooth snaps into the 
windpipe during an extraction, a tracheot- 
omy is occasionally necessary to save the 
patient’s life. It is not infrequently neces- 
sary to enter the antrum surgically to re- 
move impacted teeth or roots of teeth. 
These operations and others came as a 
surprise to us and indicate some of the 
advances made in dentistry of which we 
were not aware. 


Dentists, with whom we have been con- 
ferring in Chattanooga, are asking that 
each of these operations be included as a 
regular part of our surgical schedules. We 
have at no time particularly encouraged 
these folks or given them any assurance 
as to what we may or may not do. We ad- 
vised them and I am sure it is their full 
understanding that our present interest is 
limited to studying the problem. 


It appears that dentistry has become of 
age and we missed the “birthday party.” 
In addition to the things mentioned in the 
dentist’s letter which I just read, I would 
like to add that several dental surgeons in 
Chattanooga operate regularly at one of our 
largest hospitals and not infrequently,- and 
ironically, they are occasionally assisted by 
an M.D. during an operation. As a matter 
of fact, one of the larger Chattanooga hos- 
pitals now has a dentist attached to its 
medical staff. As an interesting sidelight— 
a Kentucky dentist has perfected a surgical 
operation for radical removal of a tongue. 
His procedure has been pretty generally 
adopted by M.D. surgeons and the tech- 
nique is now used throughout the entire 
country. I realize, of course, this is just 
an isolated case. 


It is interesting to notice the small be- 
ginnings of what will surely grow into 
an all-out program of writing dental in- 
surance. 


The United States Chamber of Com- 
merce publication, American Economic Secu- 
rity, carried an article entitled “Dentistry 
is Insurable,” written by Mr. B. B. Palmer. 
The following may be of interest to you. 
It refers to an experiment which received 
rather general publicity a few months ago. 


“The first voluntary insurance plan for 
dental care in the Nation was approved 


yesterday by the First District Dental 
Society, whose members practice in Man- 
hattan and the Bronx. 

“At a conference in the Society’s offices 
at the Statler Hotel, Dr. Oscar Jacobson, 
president, reported that in a mail ballot 
five of every six dentists in the two boroughs 
voted to approve the plan for dental insur- 
ance offered by Group Health Dental In- 
surance, Inc., 120 Wall Street. 

“This plan, as described by Dr. Jacobson, 
offers complete dental care for families with 
an income of less than $5,000 a year at a 
cost of $72 a year. This premium applies to 
a family of three or more: families of two 
persons would pay $39.60 and individuals 
$19.80. 


“Each subscriber, Dr. Jacobson said, will 
be expected to pay for the correction of 
dental defects existing at the time the insur- 
ance period begins. This payment will be 
at a favorable fee, he said. The insurance 
plan will pay all fees for initial treatments 
above $150 a person. 

“With families having over $5,000 annual 
income, the plan will pay only part of the 
cost of dental care and the subscriber will 
pay the remainder. Regardless of family 
income, the plan will pay for initial correc- 
tive services if the cost is over $150. 

“Dr, Jacobson emphasized that at present 
there was no sound actuarial basis for cal- 
culating the cost of dental care under an 
insurance plan. So the plan will be limited 
to a two-year period in its present form 
and to 25,000 subscribers. It will be avail- 
able to the public in about six months. 

“During this test period, subscribers will 
be accepted in employee groups only. Busi- 
ness organizations with sixty or more per- 
sons, at least 75% of whom enroll, will be 
eligible. This is to avoid a poor selection 
of risks, he explained. 

“This experiment is not intended as a 
final answer to all of the problems of dis- 
tributing dental care to low-income groups, 
said Dr. Jacobson. It is, however, an at- 
tempt by voluntary means, to explore new 
methods of bringing dentistry, an essential 
part of health care, to families that do not 
now sufficiently use it. 

“Dr. Bissell B. Palmer, Secretary of Group 
Health Dental Insurance, Inc., a non-profit 
organization, said there was a widespread 
lack of adequate dental care. He expressed 
the hope that the other dental societies 1n 
the area would join in approving the plan. 


“The dental insurance, Dr. Palmer added, 
will be conducted under a management con- 
tract with Group Health Insurance, Inc., a 
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* 
The author believes it would be a fatal 
mistake to try to write anything but 
coverage for oral surgery and that to 
be limited to cutting operations. 

* 


voluntary medical insurance organization 
which has 80,000 subscribers and 3,000 par- 
ticipating physicians.” 

While it is true that this plan does not 
envision insurance as we know it for dental 
surgery only, it is the beginning, and un- 
doubtedly we will see more and more similar 
plans being started. 


At the Ninety-second Annual Session of 
the American Dental Association, the presi- 
dent of that association warned the house 
of delegates against a growing movement 
to cover dentists under the Social Security 
Act. In making his case against social secu- 
rity for dentists, he recommended that the 
association go on record favoring the inclu- 
sion of dental surgery in Blue Shield plans. 
We may well say that is fine—let them do 
it, we don’t want to—which is about the 
same thing we said about hospital insurance 
some 15 or 20 years ago. I believe the in- 
surance industry has a responsibility to 
make a comprehensive study of this problem 
with the hope of arriving at a solution which 
will be in the form of actually writing a 
realistic measure of insurance procedures 
for oral surgery, at least. 


Our approach to this problem must be 
intensely realistic. With the limited amount 
of money still available from the insurance 
buyers’ dollars for premiums, there is not 
enough margin left to go into such a plan 
too deeply. Dentists expect a complete 
plan. The public, on the other hand, is 
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even authority to cancel the policy. The 
wrong rests solely upon the defendant.” 


In conclusion, although misconceptions 
have resulted by reason of these recent 
court cases as respects the use of oral 
binders, there has been no fundamental 
change in the applicable law. The author- 
ity, generally, to bind insurance given to 
an agent has not been invalidated. The 
cases do, however, indicate the necessity of 
the agent reasonably attempting to meet 
the legal contract tests if difficulties both 
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probably ready to part with very little 
money to buy it. The cost factor looms 
large in this picture. There is no question 
that it is within the scope of our ability to 
design a comprehensive dental plan, but 
we know that thus far there is insufficient 
public demand for this coverage and such 
a plan would not sell. I hope you will agree 
it would be a fatal mistake to attempt to 
write anything but coverage for oral sur- 
gery and that to be limited to cutting opera- 
tions. Too many imponderables exist to 
hope for more than some trial and error 
writing of this coverage. We know the 
frequency of operations in the field of oral 
surgery performed by M.D.’s, but no reliable 
figures exist on how often such work is 
done by dental surgeons. Nevertheless, if 
we are to fulfill our obligation as producers 
of adequate voluntary health insurance we 
must before too long recognize some of the 
work done by dentists. 


I know that Blue Cross and Blue Shield 
are studying the problem and if anything 
can be done, wouldn’t we be in a much 
healthier position to be the first on the scene 
with suggested and approved amounts for 
accepted dental surgery rather than be com- 
petitively forced to follow others. 


I do not wish to leave the impression 
that I know anything about oral surgery 
performed by dentists. The subject reminds 
me of a book written by a cotton mill 
executive entitled “What I Know About the 
Manufacture of Cotton Goods.” The book 
is handsomely bound in red leather with the 
title and author’s name stamped on the 
cover in gold. It is a thick volume and every 
page is completely blank. I believe I am 
eminently qualified to write a similar book 
on “Oral Surgery Performed by Dentists.” 

[The End] 


Continued from page 246 


to the agent and the company (not to men- 
tion the assured) are to be avoided. This 
means that the agent should make an effort 
to comply with the essential elements of 
oral contracts which are enforceable in the 
absence of statutory or possibly charter re- 
strictions, and as a precautionary matter 
should reduce the terms of the oral binder 
to writing at the earliest possible time. If 
this is done, the agent will protect all in- 
terests and avoid the possibility of personal 
liability which might otherwise attach. 
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Catastrophic Medical Insurance 


The author points out some of the facts insurance companies have to face 
when deciding “Should we enter the field of catastrophe insurance”? 


The author delivered this address at 
the annual group insurance meeting of 
the Health and Accident Underwriters 
Conference held on February 20 in 
Chicago, Illinois. 


S A RESULT of the activity on catas- 

trophe insurance, which we in_ the 
Liberty Mutual Insurance Company had no 
small part in initiating some four years ago, 
responsible insurance company management 
is pondering the question, “Should we enter 
the field of catastrophe insurance?” I can- 
not answer that question for you. I think 
I can help you make a decision by pointing 
out to you some of the facts you have to 
face. 


Fortunately, the first major obstacle in 
making such a decision has been passed. 
That major obstacle was the inherent fear 
we all have of permitting our enthusiasm 
for the attainment of an objective lead us 
away from sound basic insurance principles, 
thereby jeopardizing not merely our own 
reputations, but the resources and good 
name of our own companies and the good 
will of the public toward the insurance in- 
dustry. 


It is a bit pleasant now to look back at 
the day some three years ago, when a group 
of insurance men, gathered in Washington 
to discuss the sale of insurance in meeting 
the cost of medical care, were advised of 
our first experiment in catastrophe cover- 
age. I can still hear their initial condemna- 
tions, “it’s unsound,” “insurance daydream,” 
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“upstart,” “it’s been tried before and failed.” 
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At that time these off-the-cuff opinions pro- 
duced for me some restless and uncertain 
hours. Today these same men are busily 
engaged in studying methods to write 
catastrophe coverage, and some of them 
have entered the field by making definite 
catastrophe coverage commitments. To be 
sure, the accusation of unsoundness can 
still be heard and it probably always will 
be heard as long as insurance is written, 
but the accusation is now being hurled at 
the method, not at the principle. Catastro- 
phe coverage needs can be met through the 
application of insurance principles, and the 
need to meet the demand is an obligation 
imposed upon the business of insurance. 
Hence, there no longer need be any fear or 
hesitancy on that score about writing 
catastrophe medical insurance: 


The next decision you face concerns the 
choice between entry into the field on a 
limited-coverage basis or on a broad-cover- 
age basis. Some companies are making a 
beginning by rationalizing major medical 
expense as that expense arising from a 
condition which brings about hospital con- 
finement. Thus, extensive coverage is pro- 
vided for medical expense that exceeds the 
benefits normally provided under a_ hos- 
pitalization and surgical policy, all such 
incurred expense being limited to the time 
the person is confined in a hospital, or while 
hospital confined and for a specified number 
of weeks after discharge from the hospital. 
A review of the claims we have paid in the 
past four years indicates that a high per- 
centage of the cases involve hospital con- 
finement. It would also seem to be a 
proper deduction that under such a method 
the percentage of loss would in great 
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By A. M. WILSON 


Group Underwriting Manager, 
Liberty 


Mutual Insurance Company, 


Boston 


measure depend upon the concentration of 
exposure in areas where hospital facilities 
are either abundant or scarce. If a com- 
pany’s sales efforts are concentrated in 
areas where hospital care is still considered 
an out-of-the-ordinary medical tool, such 
limited coverage can be provided at an at- 
tractive reduction in premium from that 
demanded for broad coverage, and still pro- 
vide a degree of catastrophe protection. To 
the extent that exposure becomes concen- 
trated in areas where hospitalization is a 
routine and commonplace part of medical 
care, the premium differential between 
limited and broad coverage will lessen. 


Coverage can be limited in other ways 
than designation of hospital confinement. 
Thus, the items of medical care that will be 
considered for reimbursement can be stated 
in the policy. Or the policy may require 
the person to be disabled. While the aims 
and objectives of each company need to be 
aligned with its scope of activity as to areas 
and potential exposure, the crux of the deci- 
sion of limited coverage or broad coverage, 
rests in the definition of incurred liability. 
What can a company do to provide itself 
With an objective yardstick, so that a per- 
son of average intelligence can know when 
the liability of the company begins and 
when it ends? 

For many years it has been the practice 
in the accident and health industry to estab- 
lish its liability by requiring that the in- 
jury be sustained or the disease contracted 
while the policy is in force. In the field of 
accident insurance where the cause is an 
objective fact, establishing liability is a 
question of evaluating these facts. It is 
true that evaluation of the facts have been 
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made difficult by reason of words used in 
the insuring agreement, such as violent, ex- 
ternal, accidental means. The objectivity of 
the cause made it possible to write high 
limits of coverage with a minimum amount 
of fraud. 


On sickness insurance there is no such 
objective yardstick of liability. The closest 
approach to a good definition of liability 
developed from group insurance, which 
eliminated consideration of pre-existing condi- 
tions. Under group insurance the liability 
is incurred when the assured is unable to 
perform the duties of his occupation because 
his physician says he is sick, he is confined 
in a hospital, or undergoes a surgical opera- 
tion because his physician prescribes it. 
Actually, the physician establishes the lia- 
bility of the insurance company. This 
liability cannot be denied except by medical 
evidence. Since such medical evidence is 
difficult to attain, there is very little denial 
of liability. The fact that the physician 
establishes the liability of the insurance 
carrier emphasizes the need for a close 
working relationship between the medical 
profession and the insurance industry in 
the attainment of objectives. 


Under group insurance the question of 
liability has never created too serious a 
concern, however, because the benefits pay- 
able have always provided a relatively small 
maximum per case. 


Under individual accident and health 
policies more control over liability is exer- 
cised by the requirement that the disease 
be contracted or the sickness commence, or 
the disease manifest itself during the time 
the person is insured. The claimsman in 
making the decision regarding liability often 
consults the physician. A serious doubt re- 
garding liability is often settled by rational- 
izing the cost of a process by law versus 
payment of the claim. Since medical cover- 
age to date has had modest limits, the 
decision in a majority of such cases has 
been to pay the claim. 


Under catastrophe insurance with a maxi- 
mum of $5,000 and written on a broad basis 
not tied in with disability, both the group 
concept of incurred liability through dis- 
ability and the individual policy concept of 
disease contracted during the policy period 
will produce major claim problems. 


Our experience demonstrates that with a 
$300 deductible we will be concerned with 
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major diseases. During the past three 
years we have been confronted with the 
following claims, on the named assured. 


Number Percentage 
Cause of Claims of Total 
Female disorders 1 a 
Cancer 25 8.4 
Mental illness 10 3.4 
Pregnancy re 0 0 
Appendix 12 4.1 
Gastro-intestinal 54 18.4 
Diabetes 1 1.3 
Circulatory and heart 62 21.1 
Goiter ; 0 6 
Abdominal hernia 31 10.5 
Accidents (fractures) 10 3.4 
Eye, ear, nose and 
throat (other than 
tonsils) 12 4.1 
Genito-urinary 31 10.5 
Respiratory 4.8 
Hemorrhoids 9 a 
Tonsils . 1 a 
Arthritis . 1 a 
Nervous system 11 3.8 
All others 9 3.2 
On dependents, the same relative serious 
conditions produce the items of high fre- 
quency. 


Number Percentage 
Cause of Claims of Total 
Female disorders 73 21.4 
Cancer 39 11.4 
Mental illness 23 6.7 
Pregnancy 42 12.3 
Appendix 20 5.9 
Gastro-intestinal 42 12.3 
Diabetes 2 6 
Circulatory and heart 20 5.9 
Goiter 2 6 
Abdominal hernia 6 1.7 
Accidents (fractures) 17 5.0 


Eye, ear, nose and 
throat (other than 
tonsils) 3.2 


Genito-urinary 2.1 
Respiratory diseases 2.3 
Hemorrhoids 1.2 
Tonsils 0 

Arthritis ..... 9 
Nervous system 1 4.4 
All others . 7 2.1 


When you look at the severity of these 
causes, you begin to realize the fundamentals 
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of catastrophe insurance. In general, the 
percentage of loss is highest on the items 
of high frequency. 
Per- Per- 
centage centage 
Named Assured of Claims of Loss 
Circulatory and heart Zi. 26.4 
Digestive tract .. 18.4 16.5 
Cancer 8.5 12.4 
Genito-urinary 10.5 13.9 
Mental illness 3.4 5.9 


Eye, ear, nose and 
throat 4.1 4.2 


TOTAL 66.0 79.3 
All other causes 34.0 20.7 


It is of interest to point out that of the 
named assureds, more than 99 per cent are 
males. With respect to dependents, the 
same concentration of loss takes place on 
a few major diseases. 

Per- Per- 
centage centage 
Cause of Claims of Loss 

Female disorders 21.4 18.5 

Cancer (tumor cysts) 11.4 14.6 

Mental illness 6.7 10.9 

Circulatory and heart. 5.9 10.4 

Gastro-intestinal . 12.3 11.0 

Accident and fractures 5.0 10.1 


TOTAL 62.7 75.5 
All others 37.3 24.5 


In other words, the causes, heart condi- 
tions, cancer, gastro-intestinal, mental ill- 
ness, genito-urinary disorders, fractures 
and eye, ear, nose and throat disorders 
(other than tonsils), account for over 65 per 
cent of the claims reported and over 75 per 
cent of the liability incurred. 

With a maximum of $5,000 there is a great 
temptation to do the underwriting, when a 
claim is presented, if the claimsman must 
operate under policy language which re- 
quires the disease to have been contracted 
during the policy period. When, for ex- 
ample, is a female disorder contracted? 
Some doctors say it is often the result of 
poor obstetrics. Are you going to trace it 
back ten or 20 years to childbirth? It may 
mean $5,000 in loss. When does cancer 
first manifest itself? Medical men say 
cancer is often a long time in the making. 
People may have it for years without know- 
ing about it. 

We paid one case of cancer which was 
discovered in the assured’s club while he 
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Heart conditions, cancer, gastro-in- 
testinal, mental illness, genito-urin- 


aty disorders, fractures and eye, ear, 
nose and throat disorders (other 
than tonsils) account for over 65 per 
cent of claims reported and over 75 


per cent of the liability incurred. 
* 


was playing cards with a doctor friend. 
The doctor noticed a blood stain on the 
assured’s shirt and upon questioning was 
told by the assured that he had a sore on 
his chest that would not heal properly. An 
immediate clinical examination revealed 
cancer. Can you afford to confront your 
claimsman with the challenge of finding out 
as the alternative to a possible $5,000 lia- 
bility when that cancer was contracted? 


Again, take mental illness, which by its 
very nature can produce fantastic loss. 
When was it contracted? Is it hereditary? 
What is it? Or for that matter, when did 
it first manifest itself? We can know when 
a crisis in the disease arises. We cannot 
tell when it was contracted. 


How about heart disease, which consti- 
tutes the largest single cause of loss among 
men? Doctors say that digestive disorders 
are often a symptom of subsequent heart 
trouble. There are numerous symptoms of 
heart trouble, many of which are not diag- 
nosed as an indication of heart trouble until 
a crisis is reached. But contracting a disease 
is not related to the crisis of the disease 
when its existence becomes known. 


The diseases in the category enumerated, 
and which produce over 95 per cent of the 
loss, are contracted for the most part 
months and often years before they are 
known to exist. I believe it is a fact that 
good companies under present day limited 
health coverages have leaned over back- 
wards to interpret the policy language of 
“disease contracted” in a way that yielded 
the maximum protection to policyholders, 
using its restrictive potential primarily as a 
weapon against evidence fraud. In catas- 
trophe insurance with a high liability per 
case, I personally fear the temptation which 
exists of transferring clean underwriting 
to the realm of strict interpretation in claim 
handling. Furthermore, I fear the public 
reaction to policy language which in 75 per 
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cent of the potential loss, leaves the policy- 
holder in a position in which he does not 
definitely know whether he has coverage or 
not, since he himself can never be sure when 
the disease was contracted. 


Some insurance people feel the answer to 
all this is to tie liability to disability in such 
a way that liability is incurred when a 
disease disables the assured. This concept 
has worked well under group insurance, but 
unless you want to write limited coverage 
it is not realistic. Heart disease, cancer, 
gastro-intestinal troubles, female disorders 
and the other causes enumerated do not 
necessarily disable a person. 


We had a claim presented to us by the 
treasurer of a good substantial business 
firm for 460 visits to a psychiatrist. The 
assured was an honest man. The psychia- 
trist had an outstanding reputation. Per- 
haps catastrophe insurance made all these 
visits possible. I like to think it did, be- 
cause I feel our service under insurance is 
far more constructive when we enable a 
man to serve his fellowmen in a worth-while 
gainful occupation through psychiatric treat- 
ment, than if we are merely content to pay 
the large and never-ending hospital bills 
that result from a mind gone berserk in 
insanity. 


It has been said of most men, that as we 
go through life, we all gather our share of 
skeletons to hide away in the closets. In 
this connection, nothing in the insurance 
business has been so revealing as catastrophe 
sickness insurance. It is a fact that many 
men in important positions are paying sub- 
stantial sums of money for medical care in 
order to stay on the job. Make a little 
skeleton search in your own organization 
and you will find them. To attempt to pro- 
vide catastrophe insurance on a broad-coverage 
basis, and rule out nondisabling conditions, 
seems to me to be a contradiction in terms. 


With both “disease contracted” and “dis- 
ability” ruled out as a means of determining 
liability, we decided to advance a new 
method which would give the same ob- 
jectivity to liability for disease that is had 
in accident cases to liability for bodily in- 
jury. This objectivity is attained by tying 
liability to the incurring of medical expense. 
Thus we incur liability on an insured per- 
son on the date the expense is incurred for 
disease or bodily injury. That date is 
easily determined. There is no question 
mark in either the claimant’s mind or the 
claimsman’s mind. It places responsibility 
for selection of good risks where it belongs 
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—on the underwriter. The medical history 
of the claimant becomes an important 
declaration of fact. After acceptance of the 
risk the only question that can be raised 
is that of fraudulent statements on the ap- 
plication. The discovery of fraud is not too 
difficult and when discovered seldom dis- 
turbs the confidence of the insurance-buy- 
ing public. 


In attempting to operate under this con- 
cept of incurred liability there are many 
interesting facets, the full meaning of which 
may still have to be discovered. If liability 
is incurred on the date the expense was in- 
curred, the sum total of a company’s lia- 
bility for such coverage is always close to 
a pay-as-you-go basis. The weakness re- 
sults from the fact that under such a sys- 
tem there is no further liability if the policy 
is cancelled. It is hardly conceivable that 
under such a condition the policyholder 
would cancel. But under individual can- 
cellable policies, the insurance company 
could cancel. In group insurance, both the 
insurance company and the employer could 
cancel. To offset this weakness, we have 
provided in our group policy, that if the 
master policy is cancelled we continue to in- 
cur liability for medical expense arising 
during one year following the date of 
cancellation, for any disease or injury for 
which the insured person was _ incurring 
medical expense at the time of cancellation. 
We hope to introduce a similar provision 
under our individual policies. 


Extended Coverage 


To some people, this extension of cover- 
age to one year may seem a very long 
period. There are limited policies now 
being offered with an extension, after can- 
cellation, of only two or three months. 
California will require two years of ex- 
tended coverage for diseases contracted 
during the policy period. Another insur- 
ance official felt that a proper treatment of 
the situation would call for 30 months of 
extended coverage for diseases contracted 
during the policy period, if the assured 
cancels, and 36 months if the company can- 
cels. While there can be no doubt that the 
public must be protected against bad in- 
surance practices, there also exists the 
danger that too restricted concepts can 
seriously harm progress for many years to 


come. 


The demand that extended coverage be 
provided for two or three years following 
cancellation for conditions contracted dur- 
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ing the time insurance was in force is sub- 
ject to all the weaknesses enumerated on 
the theory of “disease contracted.” In fact, 
it emphasizes the weakness. If a policy is 
cancelled by the assured and he _ subse- 
quently incurs medica] expenses for a con- 
dition not known to him prior to cancellation, 
there will be a major incentive on his part 
to prove that it was contracted during the 
policy period. Similarly, when a company 
cancels a policy and subsequently medical 
expense is incurred by the former policy- 
holder, the company will, with rightful in- 
tent, make the most careful scrutiny of the 
case and deny liability if sufficient evidence 
is produced to show that the disease was 
not contracted during the policy period. I 
personally cannot see how such a lengthy 
provision of extended insurance, when we 
are dealing with a 75 per cent ratio of major 
causes, can be a great boon either to the 
public or to the insurance industry seeking 
an answer to the problems of catastrophe 
coverage. 


Lest we be mislead by our enthusiasm, 
we need to examine the facts. It may be of 
interest to note that to date we have not 
canceled either an individual policy or a 
group policy providing catastrophe insur- 
ance. We write individual policies on new 
risks up to age 65. We do not, however, 
cancel policies after age 65 on persons in- 
sured prior to age 65. At age 70 we reduce 
the maximum from $5,000 to $2,000. An 
insurance man told me some time ago that 
he, “thinking as an actuary,” considers this 
unsound. I will agree with his actuarial 
conclusions on the date he produces for me 
a morbidity table for catastrophe coverage 
with a degree of credibility approaching the 
present-day mortality table. Until he pro- 
duces such a table he is merely using his 
arithmetic to put his own mind in confusion 
regarding the price of eggs. 


We do not get to the problem of catastrophe 
insurance by eliminating coverage after a 
person reaches a given age. If we attempt 
it there is great danger that the people and 
their representatives in government wil] not 
accept it. Recently I was approached by a 
group of men, who had had catastrophe 
coverage for some time, with a request that 
a means be devised under which they would 
pay a higher premium each year, so that at 
age 65 they would have a paid-up policy for 
the remainder of their lives. I believe 
actuaries in the future will be working 
with this problem. It will not be feasible 
to begin work on it until experience with 
morbidity yields some credible tables. 
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Coming back to the problem of extended 
coverage—the fact that we have not can- 
celled any policies does not change the fact 
that we could cancel policies, and the as- 
sured could cancel policies. Our experience, 
while admittedly limited, shows that there 
was a 16.9 per cent increase in the average- 
loss cost in 1950 on cases arising during the 
1949 year. At the end of 1951 the increase 
in the average-loss cost on these 1949 cases 
was 22.6 per cent over the 1949 average 
cost. Thus, for example, the average loss 
for six cases of cancer paid in 1949 was 
$897. By the end of 1950 the average loss 
on these same cases had risen to $907. By 
the end of 1951 the average on these same 
cases had risen to $1,057. Three cases of 
mental disease in 1949 moved from an aver- 
age of $482 in 1949, to $662 in 1950 and to 
$724 in 1951. Circulatory and heart condi- 
tions, of which 16 cases were reported 
in 1949, averaged $579 in 1949, moved to 
$670 in 1950 and to $697 in 1951. Gastro- 
intestinal disorders, hernia, fractures, hem- 
orrhoids, arthritis, diseases of the nervous 
system and other causes added nothing in 
subsequent years to the average produced 
in the first year. On the other hand, the 
eye, ear, nose and throat conditions, of 
which we had three in 1949, increased from 
an average loss of $485 in 1949 to $623 in 
1950, but showed no change in 1951. Only 
one respiratory case moved from $821 in 
1949 to $1,000 in 1950 and showed no change 
in 1951. 


The increase of average loss in 1951 on 
cases arising during 1950 was 23.3 per cent. 


While this evidence is not to be construed 
as conclusive, it does seem to point to the 
fact that a policy provision which gives 
extension of coverage, or if you prefer, as- 
sumes liability for medical expense incurred 
for a period of a year following termination 
of the policy for a condition producing 
medical expense on the date of termination, 
is not in a serious manner jeopardizing the 
interests of the public. It can be argued 
that, if the potential liability is compara- 
tively so small after a one-year extension, 
why not continue for two years. This type 
of toying with fundamental principle leads 
directly to the question—if two years, why 
not three years, or six years or go whole- 
hog and make it for life? The answer is 
that where principle is at stake, there can 
be no compromise. 


In order to protect the public interest it 
1s important that the insurance industry be 
sound. In order to be sound, it must be 


Catastrophic Medical Insurance 


supplied with a yardstick with which it can, 
with a high degree of certainty, measure its 
liabilities as of any one date. If the indus- 
try is forced to extend coverage for more 
than a year beyond the date of cancellation 
on catastrophe coverage, under confused 
policy language the evaluation of liability 
will be little more than a guess. The need 
to be conservative will call for either a 
premium structure excessively high in rela- 
tion to current liability, or borrowing from 
company surplus to establish proper re- 
serves. Such a demand will result in only 
one thing, and that is a decision not to write 
catastrophe coverage. 


The limiting of coverage to one year 
after termination of coverage permits a 
reasonable solution to the amount of re- 
serves required. In other words, the re- 
serve should be the equivalent of one year’s 
estimated incurred losses, plus the insurance 
expense needed to handle those losses. The 
incurred losses for any one year should be 
the paid losses for the year plus the esti- 
mate of losses on open cases that will be- 
come payable during the next 12 months. 
While many refinements can be developed 
as experience is gained, it seems to me the 
better part of wisdom to take a simple ap- 
proach to a complex problem, rather than 
becloud the objectives with complexities 
that tend to confuse rather than aid in af- 
taining success. 


Establishing Rates 


This brings up the important question of 


establishing a rate. It can be approached 
in many ways, either simply as we did— 
have one rate for males and another for 
dependents—or follow some method like 
that proposed in the paper that Mr. Thaler 
published sometime ago. It is possible to 
produce many refinements. All such things 
as sex, age, wage, education, environment, 
residence, address, heredity and physical 
condition have an effect upon the losses 
and, therefore, the rate. We preferred to 
use our two rates and build these to a level 
adequate to support the over-all losses. 
Our first estimate was too high on the 
males. Our first estimate on dependent 
wives was too low. Our rates now seem to 
be in line with the best estimates we can 
make of our liability, unless, of course, in- 
flation continues to increase the cost of 
medical care. While we believe sincerely 
in the need for competition in bringing the 
best service to the public, it is our hope 
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| ety RIDA—Agents whose insurers refuse 
to write reinsurance may share in com- 
missions on insurance of public buildings 
where reinsurance was directed to them.— 
The question before the insurance com- 
missioner was: When an insurance agent, 
representing a mutual insurer, is directed by 
the county school board or its agent to write 
a policy of fire insurance covering the school 
building of the county, with the further direc- 
tion that two thirds of the coverage granted 
be reinsured among the insurers represented 
by 26 other insurance agents and that two 
thirds of the commissions received by the 
agent writing the said policy of insurance 
be divided among the said 26 agents, may 
a portion of such commissions be divided 
among 11 of such agents whose insurers 
refused to write reinsurance? 


The opinion of the Attorney General 
stated that if it was the intention of the 
county board to use the above method to 
allocate a portion of the county insurance 
to each of the 27 agents recognized by it, 
it might be said that each of such agents 
controlled a portion of the said insurance 
to the extent that he, being unable to place 
the same with any company represented by 
him, could “broker” it through the other 
agents who represented insurers willing to 
write the same. 


The Attorney General held that under 
such a construction the Florida statutes 
authorized that “Any licensed agent may 
share with any other licensed agent his 
commission on insurance brought to him by 
such other licensed agent, provided such 
insurance business shall be of such char- 
acter as the other licensed agent is author- 
ized to transact for an insurance company 
for whom he is licensed as an agent.” The 
commissions may be divided or shared with 
the 11 agents, the opinion held.—Opinion of 
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the Florida Attorney General, No. 052-77, 
March 11, 1952. 


Public agencies are not authorized to 
contribute part of premiums of group life 
insurance contracts through across-the- 
board wage or salary increases.—The ques- 
tion was whether the Board of Control 
may legally enter into a contract with a 
life insurance company for group life insur- 
ance for employees at one of its institutions 
of higher learning wherein the board agrees 
to pay a certain part of the premium cost 
by way of an across-the-board or cost-of- 
living wage or salary increase as the em- 
ployer’s contribution. 

The Attorney General held that group 
insurance for public employees must be 
written in accordance with the statutes and 
since the statutes which authorize state and 
other public agencies to provide group 
insurance for their employees on a voluntary 
basis make no provision for employer con- 
tribution, the question was answered in the 
negative.—Opinion of the Florida Attorney 
General, No. 052-75, March 11, 1952. 


INNESOTA—A school district board 

may not purchase health and accident 
insurance for employees without specific 
legislative authorization.—The negative rul- 
ing of the Attorney General was a restating 
of an earlier general ruling as it applied 
to a specific special school district board 
of education. 

The board in question was of a special 
school district. It wanted to purchase 
health and accident insurance for its em- 
ployees as supplemental compensation. 

The Attorney General said that while au- 
thorization and recognition have been given 
to the rights of school boards to grant 
pensions, purchase insurance, etc., the ma- 
jority rule holds, however, that a municipal 
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body or a school district is not authorized 
to make expenditures (for group insurance) 
without special authorization by the legislature. 


Since no special legislative authorization 
exists regarding the special school district, 
its authority to purchase group insurance 
was denied.—O pinion of the Minnesota Attor- 
ney General, No. 159-B-4, March 26, 1952. 


EVADA — State, counties, municipali- 

ties, school districts or other political 
subdivisions may insure their properties with 
mutual fire insurance companies under non- 
assessable policies.—The insurance commis- 
sioner requested an opinion as to whether 
the state, counties, municipalities, school dis- 
tricts or other political subdivisions may 
take out insurance on their properties with 
mutual fire insurance companies under non- 
assessable policies, 


In his opinion, the Attorney General cited 
the specific constitutional provision con- 
cerned here, which states that: “The state 
shall not donate or loan money or its credit, 
subscribe to or be interested in the stock 
of any company, association or corporation, 
except corporations formed for educational 
and charitable purposes.” 


He further pointed out that this provision 
was adopted from an analogous section of 
the California Constitution, and that there- 
fore the presumption is raised that the 
people of Nevada did so “in the light of 
the construction that has been placed upon 
it in the parent state.” Since this precise 
question had never been brought before the 
courts of Nevada, the Attorney General cited 
the decision of the Supreme Court of Cali- 
fornia in the Miller v. Johnson case in 1935, 
which held, under similar circumstances, 
that a school district may be insured by a 
mutual fire insurance company. 


Consequently, on the basis of this Cali- 
fornia decision and the fact that 38 out of 
the 39 states in which this question arose 
answered it in the affirmative, he concluded 
that the named political subdivisions may 
take out such insurance.—Opinion of the 
Nevada Attorney General, March 12, 1952. 


HIO—A board of education may pur- 

chase fire and windstorm insurance on a 
school building under construction, may 
not purchase public liability insurance ex- 
cept where authorized by statute, may pro- 
vide for insurance as part of the rental 
agreement for vehicles used in safe driving 
courses —An opinion regarding the legal 
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authority of school boards to purchase 
various types of insurance was given at 
the request of the Bureau of Inspection and 
Supervision of Public Offices. 


Boards of education are creatures of statute 
and possess only such powers as are ex- 
pressly or impliedly conferred on them by 
statute. 


The statute which confers express au- 
thority on a school board to construct, 
maintain and operate a public building, by 
implication also confers on it the authority 
to protect such public property by expend- 
ing public funds to purchase fire and wind- 
storm insurance coverage thereon. 


The insurable interest of a school board 
in a building under construction is estab- 
lished because the title to the land carries 
with it title to the building as completed. 


A policy of fire and windstorm insurance, 
paid for by the board, may provide that 
payment for losses incurred be paid to the 
board or to the contractor, as their interests 
shall appear at the date of loss, because 
the reduction of the contractor’s risk would, 
theoretically at least, result in a reduction 
of the contract price and would be part of 
the construction cost, if provision for such 
a policy were part of the construction contract. 


In the absence of a statutory provision 
to the contrary, a board of education is not 
liable for personal injury or property dam- 
age or loss resulting from its negligence iu 
regard to school buildings or conduct of 
courses of instruction and, “as a general 
rule, the expenditure of public funds to 
defray the cost of insurance against liability 
arising from such injury, damage, or loss, 
unless specially provided for by statute, is 
not authorized by law.” 


Providing for liability insurance as part 
of the rental agreement for vehicles used 
in driver training courses is considered an 
exception to the general rule prohibiting 
school boards from purchasing liability in- 
surance. Since the equipment is privately 
owned, the use of it for a purpose beneficial 
to the educational program prescribed by 
the board is a consideration sufficient in 
law to support such expenditure. 


The assumption of an expense not directly 
authorized in providing for the insurance as 
part of the rental agreement was likened 
to the board’s paying “hidden” taxes on 
supplies, equipment and services purchased 
by it while yet being a tax-exempt public 
agency, and any objection thereon was ruled 
out.—Opinion of the Ohio Attorney General, 
No. 1214, February 29, 1952. 
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Illinois Issues A & H 
and Fraternal Society Regulations 


The Illinois Department of Insurance has 
recently issued a bulletin of rules and regu- 
lations pertaining to construction and filing 
of accident and health forms. It implements 
the amendments to Article XX of the IIli- 
nois Insurance Code, which were passed 
June 29, 1951, and became effective Janu- 
ary | of this year. 


Insurance Coercion in Nebraska 
Credit Sales Ruled Unfair 


The act of coercing the purchase of insur- 
ance or the purchase from a particular party 
as a condition precedent to the consum- 
mation of any credit transaction has been 
ruled an unfair trade practice by Insurance 
Director Laughlin of Nebraska. 


It was ruled that companies or individuals 
involved comply with the following instruc- 
tions: 


Purchasers or borrowers, in all credit 
transactions where insurance coverage is 
mandatory, must not be misled concerning 
their right to purchase insurance from any 
insurance company licensed by the State of 
Nebraska, which company provides the 
coverage required. Where property insur- 
ance is required, in transactions involving 
the purchase of motor vehicles, the vendor 
or creditor need not accept as evidence of 
insurance a policy which does not contain 
an approved loss-payable clause. 


Purchasers or borrowers who choose to 
purchase insurance from the company repre- 
sented by the vendor or creditor must be 
furnished. an original policy, a duplicate 
copy thereof or a memorandum which re- 
cites (a) the name of the insurer; (b) the 
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number of the policy; (c) the term and 
effective dates of the policy; (d) the cover- 
age provided; and (e) the premium charged, 
properly apportioned to the particular risk. 


In transactions involving the sale of 
motor vehicles, all automobile insurance 
policies issued by vendors or creditors must 
be plainly printed or stamped notifying the 
purchaser or borrower to the effect that the 
policy does not insure against liability for 
bodily injury or property damage, if such 
policy does not insure against liability for 
damages to persons, or property of per- 
sons, other than the insured. 


New York Brokers May Not Deposit 
Client Checks in Personal Account 


The deposit of a client’s check in the 
broker’s personal checking account is a 
violation of the New York Insurance Law 
even though the producer may immediately 
draw a check for the net premium due the 
company, according to a recent opinion re- 
leased by Superintendent Bohlinger. 


The basis for the ruling was that Pro- 
vision (E) of Regulation No. 29, under 
which such deposit had been permissible, 
was inconsistent with the commingling regu- 
lations of Section 125 of the Insurance Law. 
The commingling regulation requires pro- 
ducers who do not have the express con- 
sent of their principals to mingle their funds 
to keep their premiums separate from other 
funds. 


Regulation No. 29, the opinion explained, 
“was promulgated in accordance with Sec- 
tion 21 which authorizes the Superintendent 
to prescribe official regulations not incon- 
sistent with the provisions of the Insurance 
Law interpreting the provisions thereof. 
Thus, by express statutory provision, @ 
regulation cannot legalize some act which 
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is prohibited by the statute. If (E) is incon- 
sistent with Section 125 it is a nullity.” 

The opinion held that the deposit of a 
client’s check in a broker’s personal account 
is more than a “technical violation” of Sec- 
tion 125 and Regulation No. 29. The depart- 
ment recently increased the minimum fine 
for a sheer technical violation of the com- 
mingling statute to $100. In its efforts to 
enforce strict compliance with this statute, 
the department said that it intends to pur- 
sue this matter and is now considering other 
actions. 


Nebraska Orders Remittance of Tax 
on Annuity Considerations 


The Nebraska Department of Insurance 
has issued a preliminary order to all life 


insurance companies licensed to do business 
in Nebraska to compute and remit the pre- 
mium tax on annuity considerations in ac- 
cordance with the provisions of Tax Form 
1 (Foreign Companies) and Tax Form 2 
(Domestic Companies). 


In the order, dated March 10, Director 
Laughlin said that many companies have 
not remitted the tax. The basis for their 
refusal, with which the department does not 
agree, is that considerations received for 
annuities are not taxable under the pro- 
visions of Sections 77-908 and 77-909, R. S. 
Supp. 1951. 


A hearing regarding the taxability of the 
annuity considerations, originally scheduled 
for April 8, has been postponed. It will be 
held at 10:30 a. m., April 23, in the state 
capitol building at Lincoln. 


DEFINING ‘‘WILLFUL’’ MISCONDUCT 


(Recent decisions on whether misconduct is or is not “willful,” 
as reported in CCH UNempLoyMENT INSURANCE REPORTS. ) 











"The Conduct 


"The Decision Ref. 


A mechanic refused to do a job] Since the union contract forbade his | Mo. f 8158.09 


which his union had told him not doing 
to do because it belonged to a 
higher-paid job classification, and 


was fired. 


the work, the refusal was 


not misconduct. 


A worker was told to shut up and 
talked back. She was fired. 


When a young man struck her with 
an empty soft-drink case, a wait- 
ress took a knife from her purse 
and “started cutting” to such ef- 
fect he went to a hospital. 


Not expecting to be called on the 
swing shift, a man got drunk. 
When he was called he said he 
didn’t think he should work. Told 
to come anyway, he got sick and 
was sent home, and later dis- 
charged. 

An electrician who had often climbed 
30-foot poles refused to climb 
50-foot poles and was fired. 

A department store clerk stole 24 
house dresses, 48 pairs of stock- 
ings and 10 slips over a three- 
year period, but said no single 
theft amounted to $15 and there- 
fore they were a series of misde- 
meanors, not a _ felony which 
disqualified her for benefits. 

During a 90-day probation period, 
a worker was fired for inability to 
get along with coworkers. 


The boss was discourteous, and her 
protest did not disqualify her. 
She made no effort to protect her- 
self in more conventional ways, 
and is disqualified for benefits. 


This is not discharge for misconduct. 


He was in the best position to know 
what height frightened him, and 
he got benefits. 


The series taken together is a single 
felony. Not eligible. 


There was nothing willful about it. 
He gets benefits. 





Mo. { 8158.11 


Mo. § 8158.15 


Mo. { 8158.26 


Mo. J 8158.57 


Ill. { 8379.08 


W. Va. 





State Department Rulings 





Pennsylvania Changes Method 
of Licensing Insurance Brokers 


Insurance brokers in Pennsylvania may 
now have their licenses renewed on the day 
following the receipt of their applications. 
Their requests for authority certification 
will also be completed and issued on the 
day such requests are received. These im- 
portant procedural changes in the issuance 
of insurance brokers’ licenses were announced 
recently by Commissioner Artemas C. Leslie 
of the State of Pennsylvania’s Insurance 
Department. 

A study of the department's procedure of 
issuing a brokers’ bulletin, which listed 
authorized brokers in Pennsylvania, Com- 
missioner Leslie pointed out, indicated that 
the bulletin had been put out at a substan- 
tial loss. It was therefore discontinued. 
So that this information would continue to 
be available to the insurance industry, how- 
ever, the insurance department made ar- 
rangements to provide the names of licensed 
brokers to “The American Underwriter” and 
“The United States Review” for publication. 
Both publishers are located in Philadelphia, 
Pennsylvania. 

As a result of these changes the depart- 
ment estimates that there will be not only 
an increase in the efficiency of the brokers’ 
division of the department, but also an over- 
all saving of about $16,000 biennially. 


Life Insurance Companies 
Now Total 684 

The number of legal reserve life insur- 
ance companies in the United States today 
has risen to 684, according to tabulations 
made by the Institute of Life Insurance 
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from reports sent in from the state insur- 
ance departments. This is an increase of 
50 over two years ago and about 200 over 
Six years ago. 


Texas tops all states with 138 companies; 
Louisiana is second with 80; and Illinois 
and South Carolina third with 29 each. Of 
the remaining states, 25 have ten companies 
or more. Only Wyoming is without a life 
insurance company. 


City-wise, Dallas has a record of 49 com- 
panies; New Orleans, 38; Philadelphia, 23. 
Other city totals are: Chicago, 21; Houston, 
21; New York City, 19; Fort Worth, Texas, 
19; Des Moines, 13; and Indianapolis, 13. 


Bohlinger Favors Rating 
Plan for Careful Drivers 


Casualty insurance companies were urged 
to consider the adoption of a rating plan to 
reduce the cost of insurance for careful 
drivers, in a recent paper presented by 
Superintendent of Insurance Alfred J. Boh- 
linger of New York. He stated also that 
such a plan would be beneficial to the in- 
dustry as well as policyholders. 


The point made by Mr. Bohlinger was 
that the financial incentive to drive carefully 
should reduce the frequency of accidents 
and, quite possibly, their severity. 


Advocating a plan that would be simple 
and practical in operation, and to avoid 
administrative difficulties, Mr. Bohlinger 
suggested that the plan be geared to a 
bonus or discount philosophy rather than 
to the imposition of a penalty. For the 
same reason, he recommended that the 
bonus or credit be applied to the renewal 
premium. 
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PERSONS AND EVENTS 


The mid-year meeting of the National 
Association of Mutual Insurance Agents 
will be held at the Broadmoor Hotel 
in Colorado Springs, Colorado, on May 
12 and will continue through May 14, 
E. F. High, president of the association, 
announced recently. 

The Health and Accident Underwriters 
Conference has welcomed into its fold 

| the Order of Railway Employees, a San 
Francisco, California company which is li- 
censed to operate in 14 states. O. J. White 
is president and A. E, Davis, secretary- 
treasurer. Total membership of the con- 
ference is now 176 insurance companies 

| and nine associate members. 

J. Edward Day, director of the State 

| of Illinois’ Department of Insurance, an- 
nounced the retirement of B. B, Liver- 
good on April 1. Mr. Livergood was 
supervisor of the department’s policy 
examination branch. He will be suc- 
ceeded by Harold E. McCabe who was 
the assistant supervisor of this branch. 

On April 1, Paul H. Blaisdell assumed 
his new duties as director of the public 
safety division of the Association of Cas- 
ualty and Surety Companies. Mr. Blais- 
dell, who was for many years executive 
director of the National Committee for 
Traffic Safety, succeeds Thomas N. Boate, 
recently named manager of the accident 
prevention department. 

New York Superintendant of Insur- 
ance Alfred J. Bohlinger recently an- 
nounced the appointment of Joseph F. 
Murphy as deputy superintendent of 
insurance. In this capacity Mr. Murphy 
will have the expanded casualty bureau, 
the liquidation bureau and the policy 
bureau in Albany under his supervision. 
Formerly, he was associated with the 
Kemper insurance companies. 


The superintendent stated that the sub- 
stantial rate increases put into effect since 
the war had produced many complaints 
from dissatisfied policyholders. Agitation 
for a rating plan which would recognize 
the accident record of an insured, Mr. 
Bohlinger stated, has gained impetus with 
each succeeding revision. 


Having stated earlier that business should 
be responsive to the wants of its customers, 
Mr. Bohlinger said management should be 


The Coverage 


April meetings of the NAIC are 
scheduled as follows: April 14-15: Sub- 
committee to study the question of re- 
insurance—Room 1615, 160 North LaSalle 
Street, Chicago, Illinois; April 16: Zone 1— 
Hotel Statler, Boston, Massachusetts ; April 
16-18: Subcommittee on cost and profit 
factor study of casualty lines—Room 1615, 
160 North LaSalle Street, Chicago, Illinois 
also meeting at a different time on these 
days in Chicago will be the Rates and Rat- 
ing Organizations Committee; April 24-25: 
Zone 3—Long Beach Resort, Panama 
City, Florida; and April 28-29: Zone 4— 
Sheraton-Cadillac Hotel, Detroit, Michigan. 

The Managers and General Agents 
Conference, a new life insurance organ- 
ization growing out of the National Asso- 
ciation of Life Underwriters, held its 
first convention on March 17 at the 
Edgewater Beach Hotel in Chicago, 
Illinois. Its initial membership, limited 
to men who actually operate an agency, 


is 3,500. 


Forty-seven member companies will 
send representatives to the forty-third 
annual meeting of the Life Insurers Con- 
ference to be held April 23-25 at the 
Edgewater Gulf Hotel, Edgewater Park, 
Mississippi. 

Regional meetings scheduled by the 
National Association of Independent In- 
surers for May and June are: May 1-2— 
Savery Hotel, Des Moines, lowa; May 
7-8—Neil House, Columbus, Ohio; and 
June 2-3—Baker Hotel, Dallas, Texas. 


The second annual convention of the 
National Association of Public Insurance 
Adjusters is scheduled for July 17-19 at 
the Claridge Hotel, Atlantic City, New 
Jersey. 





alert to recognize wishes which are inherent 
in complaints against the present method of 
doing business as well as those which are 
expressed by its customers. Reviewing the 
administrative difficulties arrayed in a brief 
which the companies presented in Virginia 
after they had been ordered to file an “ade- 
quate, just and reasonable merit rating plan” 
in that state, he declared that he was not 
convinced by these arguments “that the 
possibility of experience rating should be 
forever discarded.” 
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lhe brief of the companies in opposition 
to experience rating,” Mr. Bohlinger pointed 
out, “is notable for its failure to deal with 
the philosophic base of automobile experi- 
ence rating plans and by its preoccupation 
with matters of detail which might be in- 
volved in a plan to which the industry 
would object. This would appear to be the 
wrong way to settle a basic matter of policy. 
It has always been my belief that we should 
approach acceptance or rejection of new 
developments in the insurance field on the 
advantages or disadvantages from the point 
of view of the policyholder rather than 
place principal emphasis on the administra- 
tive difficulties involved.” 


In conclusion he warned the companies 
that any industry which fails to be con- 
stantly perceptive of the wants of its 
customers, cannot hope to retain public sup- 
port. “The portents,” he continued, “are 
plain for those who will see. The past year 
has seen an ever increasing agitation for 
the establishment of state funds to write 
automobile liability insurance coverage. The 
past year has seen the question of compul- 
sory automobile insurance debated with a 
fervor unknown over nearly three decades 
of discussion and controversy. . . . In 
the face of these omens, it would seem that 
the time has come for the industry to re- 
evaluate its position in regard to experience 
rating for private passenger cars. I am 
convinced that the companies cannot con- 
tinue to disregard the mounting pressure 
for a rating plan which lightens the load on 
careful drivers. Persistent adherence to a 
program based on previous thinking and 
previous decisions can only cause assureds 
to seek more responsive cars.” 


Insurance Literature Award 
Revived by Teachers’ Association 


Outstanding and original contributions 
in the field of insurance literature will again 
be recognized and rewarded as a result of 
the revival of the Elizur Wright Insurance 
Literature Award, the executive committee 
of the American Association of University 
Teachers of Insurance announced recently. 


The award of $250 annually was estab- 
lished in 1944 for a period of five years at 
the suggestion of the late G. J. Mecherle, 
founder and board chairman of the State 
Farm Mutual Companies of Bloomington, 
Illinois. Prizes for the first three years 
were awarded as follows: 1944—Malvin B. 
Davis, Industrial Life Insurance ; 1945—Alfred 
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N. Guertin, writings in connection with the 
“Guertin Legislation”; 1946—Elmer W. 
Sawyer, /nsurance As Interstate Commerce. 
No awards, however, were made in 1947 
and 1948 because the association felt that 
no contributions appeared which qualified. 


At a recent meeting of the association, 
new funds were accepted for the purpose 
of continuing the annual prize. The donor, 
Clayton G. Hale of the Hale and Hale 
Company, Cleveland, Ohio, had remained 
anonymous until his recent retirement from 
the executive committee of the teachers’ 
association. 


An early announcement of the 1951 award 
is expected, as a number of recent con- 
tributions are now being considered. 


California Considers Policing 
Group Life and Disability Insurers 


The California Department of Insurance 
is considering policing the activities of com- 
panies in the group life or disability insur- 
ance business in that state, and a meeting 
has been called for April 22 in San Francisco 
where the department will discuss with 
interested companies problems relating to 
rebates, policy issuance and legislation. 


An October 28, 1937 ruling held that the 
offering to assume any part of the expense 
of operation of an employee or other non- 
profit association out of the premium on 
a policy of insurance, is offering an “in- 
ducement to insurance” to the members of 
such association. The department holds 
that this is still their position, but that 
recent investigations have disclosed that the 
principles of the ruling have been widely 
ignored in the group life and disability 
field. 


The department said their investigations 
disclosed other problems, and those which 
it feels should be dealt with are: 


(1) Rebates to master policyholders for 
performance of administrative functions in 
connection with group life and disability 
insurance. 


(2) Performance by the insurer of the 
master policyholder’s administrative functions. 


(3) Payment by the insurer to third par- 
ties for the administration of such functions. 


(4) The assumption of group risks and 
the extension of coverage in connection 
therewith for long periods of time without 
the issuance of an approved policy. 
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(5) The attempted incorporation by ref- 
erence of “experience rating plans” into 
master policies. 


Supplementing the above general state- 
ment of problems which it feels require 
looking into, the department sent to inter- 
ested companies an appendix of 17 ques- 
tions that it felt should be taken up at the 
April 22 meeting. Among them was the 
question of seeking legislation at the 1953 
session to redraft the group laws to make 
them logical and consistent, to establish 
control over the payment for or assumption 
of administrative functions, to revise and 
reorganize group-policy approval laws, and 
to make group life and disability insurance 
an exception to the antirebate and policy- 
issuance laws. 


Life Policyholders’ Death Rate 
Moves Up from 1950's Record Low 


Nearly 15,000 additional deaths in 1951 
caused the death rate among the nation’s 
86 million life insurance policyholders to 
increase to 638 per 100,000—the highest 
figure in three years. However, this figure 
is, the Institute of Life Insurance reports, 
still under that for any other year prior 
to 1949. The rate for 1950 was 622. 


Continuing in the No. 1 spot among the 
causes of death are the heart diseases, 
which also were responsible for the greater 
part of the year’s rise. Again over half 
of the deaths were caused by heart dis- 
eases, technically known as cardiovascular- 
renal diseases. These diseases plus the 
No. 2 killer, cancer, accounted for over 
two thirds of the total deaths. 


Death rates among the other causes of 
death for both ordinary and industrial life 
policyholders are shown in the table below. 


Insurance Industries— 
European Style 


Last month in this department a close 
look was taken at the insurance industries 
in several South American countries. As 
a contrast with these industries and that of 
the United States, two more reports are 
presented here which describe the insurance 
industries of two European countries— 
Norway and Greece. The reports were pre- 
pared by the insurance staff of the Office 
of International Trade in the United States 
Department of Commerce. 


G REECE—tThe insurance industry in 
Greece is supervised by the Directorate 
of Corporations, which is part of the Greek 


THE NATION'S TOP KILLERS IN 1951 


(Among the 86 million life insurance policyholders) 
-— Death Rates per 100,000 Among ~ 


Cause of Death 


Cardiovascular-renal 
Heart Disease 
Cerebral Hemorrhage 
Nephritis 
Other 

Cancer 

Pneumonia and Influenza 

Tuberculosis (all forms) 

Diabetes siete 

Pregnancy and Childbirth . 

External Causes 
Motor Vehicle 
Other Accidents 
Suicide 
Homicide 

All Other Causes 


Total 
Source: 


Institute of Life Insurance. 


The Coverage 


Industrial 
Life Policyholders 


1950 
318.7 


Ordinary 
Life Policyholders 
1951 1950 


348.7 344.0 
205.9 256.0 252.4 
66.1 59.8 53.2 
14.7 98 10.9 
32.0 23.1 27.5 
96.5 104.3 104.2 
23.8 12.3 
25.4 7.0 
12.4 6.2 
ya 0.7 
52.8 55.6 
16.0 19.6 
24.3 22.6 
6.1 12.1 
6.4 1.3 
105.0 78.5 


633.0 613.3 





DIRECT NONLIFE PREMIUMS OF GREEK AND FOREIGN INSURERS 
(In 1,000,000 Greek drachmas) 


Branch 1937 1945 
DUNE seis aes « 520 
Transportation . 40 288 
Casualty and Miscellaneous 138 


Total 


1946 1947 1948 1949 


5,578 13,711 21,067 29,474 
2,918 6,083 11,207 13,633 
2,437 6,234 13,736 21,181 


10,933 2 64,288 


Ministry of Commerce. Insurers may not 
operate in the country without prior authori- 
zation from this Ministry. Furthermore, 
insurance on property and risks located 
within Greece may be bought only from 
insurers so authorized. 


Legislation governing the establishment 
and operation of insurance companies is 
contained in the Private Insurance Compa- 
nies Act (No. 1023) of 1917, as amended. 
Legislation governing insurance contracts 
and policies is contained in the Greek Com- 
mercial Code. Under Act 1023, insurers 
wishing to operate in Greece are subject 
to qualifying deposit requirements. If one 
branch of insurance is to be transacted, a 
deposit of 80 million drachmas is required; 
if more than one branch, 160 million. The 
deposit may, subject to approval of the 
Ministry of Commerce, be invested in Greek 
Government bonds, corporate securities, 
urban real property and mortgage loans; 
the deposit requirement mi&y also be met 
by a letter of guarantee issued by one of 
the five approved Greek banks. There ap- 
pear to be no legal provisions regarding 
the setting up or investment of reserves; 
regulations do, however, restrict the trans- 
fer abroad of premiums collected in Greece. 


Foreign insurers are required to appoint 
a legal representative who must be a resi- 
dent of Greece. The person appointed is 
the legal representative of the company in 
its relations with the Greek Government 
and before all Greek courts, and the docu- 
ment of appointment must designate him as 
the only person authorized to sign policies 
on behalf of the company. Foreign insur- 
ers are required to issue all policies in 
Greek and to pay indemnities on _ risks 
located in Greece in drachmas; to maintain 
books and records in Greek; to submit to 
the jurisdiction of the Greek courts in re- 
gard to operations in Greece; to submit to 
the Ministry of Commerce a copy of the 
annual financial statement of parent com- 
panies and the annual financial statement 
of the Greek branch; to imprint in Greek 
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on all documents, forms and reports for cir- 
culation in Greece, directly below the com- 
pany name, the words “A Foreign Insurance 
Corporation.” 

At the beginning of 1949 there were re- 
portedly 109 insurance companies operating 
in Greece, including 46 Greek insurers, 47 
British, 8 French, 6 Swiss, 1 Spanish and 
1 United States; a second United States 
company was admitted in June, 1951. In 
1937 there were 98 companies including 
15 Greek, 48 British, 10 German, 9 French, 
7 Swiss, 5 Italian and 4 United States. As 
indicated by these figures, the number of 
Greek insurers more than tripled between 
1937 and 1949. This increase is said to 
have resulted in part from the formation of 
a large number of Greek insurance com- 
panies out of branches of foreign insurance 
companies which ceased operating in 
Greece during World War IT. 


The table above gives direct premium 
income of Greek and foreign companies 
transacting nonlife branches of insurance in 
Greece in 1937 and 1945 to 1949. The fig- 
ures given represent only business done in 
Greek drachmas and do not reflect business 
done in foreign currencies in connection 
with risks located outside of Greece. 


In 1949 the Greek insurance companies 
received about 75 per cent (48,242,000,000 
drachmas) of total nonlife premiums, and 
the foreign companies received 25 per cent 
(16,046,000,000). In 1937 Greek companies 
received about 30 per cent (120,000,000 
drachmas) and foreign companies 70 pert 
cent (275,000,000). 


Life insurance is sold by 14 companies. 
Life insurance in force at the end of 1950 
reportedly totaled 13,376 million drachmas, 
about double the 1949 total of 6,731 million. 


A government-administered entity known 


‘as the Agricultural Bank of Greece is au- 


thorized to transact insurance among the 
rural population in competition with pri 
vate insurers. The bank reportedly writes 
only fire and transport business at present, 
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although it is also authorized to transact 
livestock insurance and insurance against 
damage to crops by hail and frost, through 
a subsidiary, the Agricultural Insurance 
Fund. Automobile third-party liability in- 
surance is not required; however, under the 
Greek financial responsibility laws, automo- 
biles involved in accidents resulting in 
bodily injury are impounded unless the 
owner furnishes evidence that he is insured. 


Greece has had a compulsory, social in- 
surance system since 1937. The system is 
currently governed by Emergency Act 
No. 1846 of June 14, 1951, which repealed 
all previous legislation on the subject. Cov- 
erage includes sickness, maternity, unem- 
ployment, old age, invalidity and survivors’ 
insurance; insurance is compulsory for all 
employees, including part-time workers, 
farm workers, domestics and Greek citizens 
employed in Greece by representatives of a 
foreign government. The total premium 
payable at present is 19 per cent of wages, 
of which employers pay 14 per cent and 
employees 5 per cent. 


Social insurance is administered by the 
Idrvma Koinonikon Asfaliseon (IKA), which 
is the government social insurance institu- 
tion. The IKA is organized as a public 
corporation and, although it is said to enjoy 
considerable autonomy, is subject to control 
by the Minister of Labor and the Council 
of Ministers. Also handling social insur- 
ance are some 250 separate funds which 
were in existence before the introduction of 
compulsory social insurance and have been 
permitted to continue operating. At the 
beginning of 1950, the IKA had 348,000 
insured members and 19,000 pensioners, 
while the other principal funds had 132,000 
insured members and 34,000 pensioners. 


JORWAY—Supervision of private and 

social insurance activities in Norway 
is centered in the Ministry of Social Affairs. 
Operations of private insurers are super- 
vised by an agency of the Ministry called 
the Insurance Inspection Board (Forsik- 
ringsradet). No insurer may operate in the 
country without authorization of this board. 
Members of the board are appointed by the 
government; there are three members, one 
of whom must be an insurance actuary. 


The actuary also functions as managing- 
director and is responsible for the day-to- 
day duties of supervision. The board’s de- 
cisions may be appealed. 


The basic insurance law is the Insurance 
Companies Act of July 29, 1911, as amended. 


The Coverage 


This law prescribes the legal requirements 
for Norwegian and foreign insurers in both 
property and life insurance. Technical re- 
serves are required to be set up and detailed 
annual returns must be made to the inspec- 
tion board. The kinds of investments in 
which premium reserves may be invested 
are specified and further regulations govern 
the valuation of assets. Life insurers are 
required to employ an actuary who is di- 
rectly responsible to the Insurance Inspec- 
tion Board. 


Foreign insurers may be authorized to 
operate through a Norwegian branch. The 
licensing authority is the Insurance Inspec- 
tion Board. Foreign insurers are required 
to make the following deposits: for life, 
fire or marine insurance, 100,000 crowns; 
third-party liability, aviation, automobile, 
credit, bonding or accident and _ health, 
50,000; waterpipe breakage, 35,000; storm 
and hail, 10,000; plate glass, 5,000; burglary, 
theft or others, 25,000. 


At the end of 1948 there were 15 life in- 
surers (14 Norwegian and 1 Swedish), and 
164 nonlife (115 Norwegian, 23 British, 10 
Swedish, 6 Danish, 5 Swiss, 2 French and 
1 each Irish, Finnish and Hong Kong), In 
addition, there were some 265 small mutual 
insurance funds operating in about ten 
cities. Total premium income of all in- 
surers in 1948 amounted to 440,215,000 
crowns, or about two and one-half times the 
1939 premiums of 176,082,000 crowns. By 
way of comparison, national income, accord- 
ing to one estimate, in 1948 totaled about 
9,141 million crowns, or about double the esti- 
mated 1939 national income of 4,095 million. 
Foreign insurers collected about 3 per cent 
(13,969,000 crowns) of the 1948 premium 
total, as compared with about 5 per cent 
(8,371,000 crowns) in 1939. The following 
table sets forth direct premium income of 
all insurers operating in Norway in 1939, 
1946 and 1948: 


Direct Insurance Premiums 
Norway, 1939, 1946, 1948 


(In 1,000 Norwegian Crowns) 
1939 1946 


76,406 142,755 
.52,211 73,498 
23,928 41,766 
18,741 
4,964 
2,880 
26,755 
311,359 


Branch of Insurance 

Life 

Marine 

Fire 

Automobile 

Accident and Health 2,386 

Burglary 1,272 

Miscellaneous .. 5,899 
Total 176,082 


1948 
212,906 
120,728 

58,706 
22,892 
7,011 
3,191 
14,781 
440,215 
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Assets of Norwegian life insurers were 
reported to have more than doubled be- 
tween 1939 and 1948, going from 935,732,000 
to 2,021,387,000 crowns. About 43 per cent 
(870,311,000 crowns) of the 1948 assets were 
invested in government or government- 
guaranteed bonds. The next largest in- 
vestment in 1948 was mortgage loans, which 
made up 25 per cent (504,912,000 crowns) 
of the total. In 1939 the largest investment 
was mortgage bonds, which made up 51.4 
per cent of total assets in that year, fol- 
lowed by government bonds, 18 per cent. 


Automobile third-party liability insurance 
is compulsory in Norway, according to the 
law on motor vehicles of February 22, 1926. 
In October, 1950, the minimum amount of 
third-party liability insurance to be carried 
by automobile owners was raised to 60,000 
crowns. Foreigners bringing their cars to 
Norway are likewise required to carry in- 
surance for the duration of their stay, such 
insurance to be taken out with an approved 
insurer. Claims arising from accidents 
where the motorist is uninsured and unable 
to pay damages, or is not identified, are paid 
out of a pool financed by all automobile 
insurance companies in Norway. 


Norwegian social insurance legislation 
provides for compulsory workmen’s com- 
pensation, health, old-age and unemploy- 
ment insurance. The operation of these 
plans is administered by the Ministry of 
Social Affairs through the National Insur- 
ance Institute (Rikstrygdeverket). Accord- 
ing to a recent survey, about 8.5 per cent 
of the Norwegian national budget is spent 
on these programs. 


Norway has three separate compulsory 
workmen’s compensation insurance schemes 
covering industrial workers, seamen and 
fishermen, Although they are governed by 
separate laws, administration is centralized 
in the National Insurance Institute. The 
three schemes grant fairly uniform bene- 
fits, including medical treatment and cash 
benefits, and annuities in case of permanent 
disablement; in addition, industrial workers 
and seamen are entitled to cash benefits in 
case of sickness, as well as family supple- 
ments for the duration of the treatment. 
Annuities granted for permanent disable- 
ment are set at an amount which depends 
on the insured’s earnings. 


The Law on Health Insurance of 1930, 
as amended, prescribes compulsory health 
insurance for all employees between the 
ages of 15 and 70 whose annual earnings 
are not more than 9,000 crowns. Coverage 
includes the insured person and his de- 
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pendents. Benefits consist of free medical 
treatment, hospitalization and cash pay- 
ments; medicines are not paid for by health 
insurance. In 1947 about 944,000 compul- 
sory members were registered under the 
health insurance scheme, in addition to some 
356,000 voluntary members. Counting all 
members and their dependents, it appears 
that about 75 per cent of the population 
was covered by health insurance in that year. 

Under the Old Age Pension Law of 1936, 
all Norwegian citizens become eligible for 
pension benefits at the age of 70, subject 
to a means test and certain residence re- 
quirements, This program is financed partly 
by the municipalities and the national gov- 
ernment and partly through premiums col- 
lected as an adjunct to income taxes from all 
persons and companies domiciled in Norway. 

Unemployment insurance is compulsory 
for all workers covered by compulsory 
health insurance, with slight exceptions. 
Benefits include cash payments, payment 
of health insurance premiums and payment 
of transportation expenses incurred in mov- 
ing to a new locality where work may have 
been found. Benefits are limited to a maxi- 
mum of 15 weeks in any 12-month period. 


The Norwegian Government participates 
to some extent in writing fire and marine 
war risk, and also provides export credit 
insurance. The Fire Insurance Fund of 
Norway (Norges Brandkasse), is a mutual 
semi-official organization writing fire insur- 
ance in competition with private companies. 
Its managing director is appointed by the 
King. Its premium income in 1948 was 
19.4 million crowns (about 23 per cent of 
total 1948 fire premiums written by all com- 
panies in Norway). A government agency 
known as the State Commodity War Risk 
Insurance, provides coverage for govern- 
ment shipments. There is also a system of 
export credit insurance administered by the 
State Export Credits Commission under the 
supervision of the Board of Trade. 


Fraternals Asked to Submit 
Revised Forms in California 


California Insurance Commissioner Maloney 
has asked fraternal benefit societies licensed 
in California to submit their revised life 
insurance benefit certificate forms for check- 
ing by the department as early as possible. 

The last session of the legislature sub- 
stantially amended the chapter of the in- 
surance code relating to fraternal societies. 

Among the changes effected is the re- 
quirement of Section 11066 for the approval 
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by the insurance commissioner of all life 
insurance benefit certificate forms delivered 
or issued for delivery after September 21, 
1952, by fraternal benefit societies, to- 
gether with all application, endorsement 
and rider forms attached thereto. 


The Commissioner said that the depart- 
ment will now examine and authorize for 
issuance after September 21 all revised forms 
which meet the new requirements. 


Let’s Doctor Up 
Our “Catastrophic’’ Policies 


“The first exclusion in medical and surg- 
ical expense coverage should be the word 
‘catastrophic’,” stated Paul H. Schultz, 
assistant secretary of the National Masonic 
Provident Association, in a recent speech 
delivered at the Hospital-Medical Insurance 
Meeting of the Health and Accident Under- 
writers Conference. 

Just because a medical and surgical ex- 
pense policy happens to pay “large sums of 
indemnity,” he could not understand why 
it must be referred to as “catastrophic cov- 
erage.” In fact, he pointed out, it has been 
his experience when selling catastrophic 
coverage that “half the interview was taken 
up in explaining what we meant.” 

Another exclusion recommended by Mr. 
Schultz in this type of policy is keeping 
restrictions in the policies to a minimum; 
he warned in this respect that “if we don’t 
we'll be playing right into the hands of 
Oscar Ewing and his crowd.” To remedy 
the need for numerous restrictions, he sug- 
gested getting a large enough premium so 
they can be kept to a minimum. 

As to the insuring clause, he recom- 
mended that wording similar to that in 


health and accident policies be used to elimi- 
nate pre-existing conditions. 

Other practices recommended by Mr. 
Schultz regarding coverage related to cer- 
tain disabilities, diseases resulting in a 
surgical operation and pregnancies. 


He also commented on those expenses 
“which should never be covered” by this 
type of policy, such as those pertaining to 
“war, act of war, territory covered and 
aviation.” Other exclusions he considers 
necessary include any bills covered by oc- 
cupational disease acts by the states or by 
workmen’s compensation laws, illicit use 
of drugs or narcotics or excessive use of 
intoxicating liquors, and those expenses 
connected with ordinary rest cure or while 
the claimant is in any state, county or city 
institution or in a Veterans Administration 
hospital. 


In closing, Mr. Schultz throws in a word 
of caution: “If you are offering medical 
and surgical expense coverage only when 
the claimant is in the hospital, be darn sure 
the policyholder understands this. We are 
finding cases where such policies are sold, 
and the policyholder doesn’t know that 
only medical and surgical bills in the hos- 
pital are covered.” 


Revisal of New York Expense 
Limitation Law Fails Passage 


Conflicting views and lack of effective 
liaison between companies and the New 
York Department of Insurance have re- 
sulted in the failure of all attempts to revise 
the expense limitation law. However, the 
1948 temporary relief provisions carry through 
1952 and if legislation is enacted next year, 
it is expected that provisions will be made 
retroactive to January 1, 1953. 


CATASTROPHIC MEDICAL INSURANCE———— ntsiniaee 
| Continued from page 295 





that competition will not eliminate the 
margin of safety in a sound rate from 
catastrophe insurance as was done in group 
insurance, thereby providing an open door 
for inflation to company surplus. 


We have made some comparative calcu- 
lations using the rates shown in Mr. Thaler’s 
paper and our own. On an average, age 
group is not a significant ‘difference. On 
a high-age group our rates would be much 
lower, but that is purely academic, since a 
high-age group would not pay his price, nor 


The Coverage 


be acceptable by us as a risk falling within 
the range of average. In studying losses as 
they are related to premium, we have been 
very much surprised to see the unusual lag 
between the date expense is incurred and 
the date the claim is reported. Our normal 
lag on catastrophe medical is over four 
months. People seem to wait until they re- 
cover or die before they send in their bills 
for reimbursement. This factor makes rate 
making hazardous if it is not recognized. 


[The End] 
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To Expedite and Minimize Claims 


Adjusting Practices—Inland Marine and 
Transportation Insurance. William M. Mor- 
timer. Transportation Service Company, 
111 John Street, New York 38, New York. 
1951. 592 pages. $7.50. 


This book is prepared in such a fashion 
that it will be of prime interest to adjusters, 
both those employed by the company bu- 
reaus and independents, as well as staff ad- 
justers of the companies. 


In the first part of his book, the author 
sets out detailed information regarding the 
various types of personal and commercial 
policies such as the jewelry-fur floater, fine 
arts insurance, bailees’ customers policies, etc. 

In the second part, Mr. Mortimer dis- 
cusses carriers and the Interstate Commerce 
Act. He has divided this section into chap- 
ters which deal in detail with the evolution 
of common carrier liability, Bills of Lading 
Act, the tariffs, express service, motor car- 
riers, air carriers, liability of carriers as 
warehousemen, and other such pertinent 
subjects. 

The third part of the book is devoted to 
discussions of provisions and conditions of 
policies, such as the valuation clause, inher- 
ent vice, co-insurance clause, etc. and a 
discussion of notice of loss and proof of 
loss. 


You Can't Die Cheaply 


Income Tax Treatment of Life Insurance 


Proceeds. William J. Bowe. Vanderbilt 
University Press, Nashville 4, Tennessee. 
1951. 90 pages. $2. 

This book contains a series of articles 
which had their beginning in talks before at- 
torney, life underwriter and trust officer 
groups. Professor Bowe has wide practical 
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experience in the fields of taxation and 
estate planning. 


The Plaintiff's Lawyer 

The More Adequate Award. Melvin M. 
Belli, Sr. Belli, Ashe & Pinney, 240 Stock- 
ton Street, San Francisco, California. 1952. 
76 pages. $1.50. 

The Use of Demonstrative Evidence in 
Achieving “The More Adequate Award.” Mel- 
vin M. Belli, Sr. Belli, Ashe & Pinney, 240 
Stockton Street, San Francisco, California 
1952. 40 pages. $1. 

The first booklet contains a collection of 
the’ more adequate awards to February, 
1952, and is a sequel to the article entitled 
“The Adequate Award,” which was first 
published in the California Law Review and 
was republished in the August, 1951 INsur- 
ANCE LAW JouRNAL, 

Mr. Belli’s second booklet is based on his 
address before the Mississippi State Dar 
Association last June. It is a discussion 
of cases in which demonstrative evidence 
was used to achieve the more adequate 
award. 


Law of Flight 


Manual of Aviation Law. Anne J. Mathes 
and Theodore Mattern. Oceana Publica- 
tions, 43 West 16th Street, New York 11, 
New York. 1952. 95 pages. $1. 

This is one of the legal almanac series. 
The authors are attorneys, and they present 
a concise review of the law in the 48 states. 


Funny 


Laughter Is Legal. Francis Leo Golden. 
Frederick Fell, Inc., 386 Fourth Avenue, 
New York 16, New York. Third printing, 
1951. 280 pages. $2.95. 
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Books 


This is not a new book but it has been 
back on the press so often that it deserves 
mention again. It is a collection of anecdotes 
regarding the law profession. The humorous 
stories will enliven any public appearance 
a lawyer is called upon to make on infre- 
quent occasions. 


Summary 
of Important Law Developments 


1950 Annual Survey of American Law. 
New York University School of Law. 
Prentice-Hall, Inc., 70 Fifth Avenue, New 
York 11, New York. 1951. 915 pages. $10. 

In a well-organized manner, public, pri- 
vate and adjective law, and legal philosophy, 
history and reform are summarized here 
for the year 1950. A brief digest of the 
most important developments of the year 
preceeds each chapter and discussions of 
these developments follow. 

A comprehensive table of cases and an 
index are included for the reference reader 
and the text is footnoted uniformly though 
the chapters are authored individually. 


Framework for Political Inquiry 


Power and Society. Harold D. Lasswell and 
Abraham Kaplan. Yale University Press, 
New Haven, Connecticut. 1950. 295 pages. $4. 

This is a book of political theory, not an 
analysis of tie contemporary or impending 
political situation. So it is not a guide for 
political actions; rather the book is an at- 
tempt to formulate the basic concepts and 
hypotheses of political science. It contains 
no elaborations of political doctrine, of what 
the state and society ought to be. 

Harold D. Lasswell, political scientist, is 
a member of the Yale law faculty. Abra- 
ham Kaplan, philosopher, teaches at the 
University of California in Los Angeles. 

This book is a little heavy for the ordi- 
nary reader. 


A President's Use 
of Wartime Powers 


Constitutional Problems Under Lincoln. J. 


G. Randall. University of Illinois Press, 
Urbana, Illinois. 1952. 596 pages. $4.50. 
Those acts which Lincoln performed while 
President and to which his opposition shouted 
“unconstitutional,” when viewed in retro- 
spect, are more important as the basis of 
an Order of the Coif bull session than as 
serious argument. The point is that Lin- 
coln’s actions were motived by his strong 


Books and Articles 


devotion to a constitutional republic. A 
constitutional republic was his creed. He 
was determined to preserve that creed in 
polished splendor even if his rubbing chipped 
a little of the gilt here and there. Randall’s 
book is by no means iconoclastic, but a 
sharp examination of the factual record 
of that test of the Constitution that found 
domestic issues presenting “to the whole 
family of man the question whether a con- 
stitutional republic, or democracy—a gov- 
ernment of the people by the same people 
—can or cannot maintain its territoria 
integrity against its domestic foes . .. .” 


The legal student cannot afford to gloss 
over the Civil War period and the wartime 
President’s use of powers of his office. Lin- 
coln was faced with disunity which, unlike 
today’s, did not stem from disinterested 
electorates, a vacillating foreign policy and 
corrupt machine control. 


Lincoln’s taxes, his civil-rights program 
and his “draft” were to him necessary im- 
plements to the realization of his creed. 
Preservation of the creed was necessary 
to fling the lie at those who were all too 
ready to cluck at the breakup of a gov- 
ernment dedicated to the ideal of the “rule 
of law.” 


When the Constitution is gone, its ideals 
are gone; when ideals are gone, the rule 
of law is gone; and when law is gone, 
liberty is gone. Ideals in a constitutional 
republic are not its “inherent and fatal 
weakness.” Lincoln believed that ideals are 
a constitutional government’s armored plate. 


While the author does not make any at- 
tempt to draw a comparison between our 
more recent wartime presidents and Lincoln, 
many readers of this book cannot help 
but make such a comparison. In the sum- 
mary, the author does compare Wilson and 
the wartime powers that he used. However, 
the reader cannot be blamed if in his com- 
parison he skips the Wilson period and 
comes down to the present; and he might 
conclude that since Lincoln was interested 
first, last and always in the unity of this 
nation, he had little interest—if any—in 
propagandizing this form of government in 
other parts of the world or offering it by 
gift, pressure or force to any other people. 
To him a “government of the people, by the 
same people” meant self-determination. 


Lincoln was in favor of civilians occu- 
pying the office of commander-in-chief. His 
“government of the people” cannot be 
interpreted to favor the placement of one 
of the military in the highest position in 
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this constitutional republic. His often-used 
phrase “government of the people, by the 
same people” can only mean that the highest 
office be occupied by one of the citizens 
who is attuned to the same citizens. This 
precludes the office to any who by training, 
culture and association are attuned to the 
subversion of domestic policies to interna- 
tional policies. 


The book was first published in 1926 and 
has for a number of years been out of print, 
but this edition is a revision, not merely a 
reprinting of the first edition. 


ARTICLES 


Articles of interest in other 


legal publications 


It’s Old ... The law of the Romans gave 
a right of recovery to anybody who suf- 
fered from the result of an iniuria, a term 
which means personal injuries in our sense 
of the word. In this article the reader sees 
the offspring of this law.—Parker, “The 
General Tort Law of Personal Injuries,” 
NACCA Law Journal, November, 1951. 


The Time, the Place and the Action... 
The author, a University of California law 
professor who has written numerous works 
in the field of torts, attempts to prove that 
the place-of-harm rule of the Restatement 
is not one of general, logically required, ap- 
plication. It has not been, and should not 
be, adopted by the courts with regard to 
what has remained of liability for “moral” 
fault, he says —Ehrenzweig, “The Place of 
Acting in Intentional Multistate Torts: Law 
and Reason Versus the Restatement,” Minne- 
sota Law Review, December, 1951. 


Is the Legal Profession Publicized Ade- 
quately? . . . The author notes that even 
in these days of “superselling,” actions carry 
more weight than mere words and advises 
lawyers who cry for action on a _ public- 
relations program to: “Advertise your merits, 
if you like, but make sure that you hold to 
the first principle of advertising, ‘See to it 
that the goods live up to the copy.’ ”— 
Morris, “Public Relations Programs of the 
Bar: An Analysis of the Problem and the 
Solution,” American Bar Association Journal, 
February, 1952. 


Handling a Case... The proper method 
of preparing for a lawsuit is also the best 
way. Steps for this preparation and the 
procedure for conducting a lawsuit are ex- 
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plained.—Kennett, “The Preparation and 
Trial of a Lawsuit,” Washington Law Re- 
view, February, 1952. 


It’s Your Fault ... The problem of what 
to do with the convicted offender should 
be every citizen’s problem, the author main- 
tains, condemning our present penitentiary 
system as fallacious and harmful.—Turney- 
High, “The Present Penal Dilemma,” South 
Carolina Law Quarterly, December, 1951. 


The Truth, the Whole Truth... While 
too much confidence should not be placed 
upon the results of “truth serum” tests 
unless amply corroborated by other evi- 
dence, the procedure nevertheless furnishes 
a very useful avenue for ascertaining facts. 
—Muehlberger, “Interrogation Under Drug 
Influence,” Journal of Criminal Law, Crimi- 
nology and Police Science, November-De- 
cember, 1951. 


Taking a View of the Bill of Rights... 
A New York attorney appraises the wisdom 
of the principles behind the first ten amend- 
ments to the United States Constitution, 
and reminds that “the structure of our Bill 
of Rights contains room for many 
divergent viewpoints which, unpopular to- 
day, may be otherwise tomorrow.”’—Katz, 
“The Philosophy of The First Ten Amend- 
ments: An Appraisal and a Plea,” Southern 
California Law Review, December, 1951. 


Creditors’ Dilemma . . . In most cases 
accounts are paid to creditors when they 
fall due. But some accounts grow delin- 
quent and therefore become a real cause 
of concern for the creditor. The problem 
of bulk transfer, which grows from this 
situation, is discussed by two attorneys. 
The differing existing bulk sales laws and 
proposed amendments are debated, and an 
explanation is given of the problems aris- 
ing from the public auction sale—Wein- 
traub and Levin, “Bulk Sales Law and 
Adequate Protection of Creditors,” Harvard 
Law Review, January, 1952. 


Uncle Sam v. . . . The Housing and 
Rent Act, with the amendments, has precipi- 
tated much litigation. Trends can be ob- 
served because of the amendments in 1949 
and 1950 which were made to allow each 
community power to seek a removal of fed- 
eral rent controls as soon as housing needs 
were reasonably met or to continue federal 
controls if they were still required.—Siegel, 
“Trends in Federal Rent Control Deci- 
sions,” University of Pittsburgh Law Review, 
Fall, 1951; Winter, 1952. 


IL J—April, 1952 


Viab 
New 
Walk 
Thi 
of the 
overtl 
Court 
of pre 
for de 
jured 
The 
trend 
relief 
The 
infant 
perme 
result 
durins 
pregn 
New 
fenda: 
as no 
the D 
In 
its oy 
case, | 
law s 
justic 
Dey 
decisi 
to su 
expla 


Negli 








NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Viable Infant May Now Recover in 
New York—Medieval Ghosts Still 
Walk, However, in Nebraska 


Thirty years of authority in New York 
of the decision in Drobner v. Peters was 
overthrown recently by the New York 
Court of Appeals when it held that lack 
of precedence is no longer a valid reason 
for denying recovery to a viable infant in- 
jured before birth in his mother’s womb. 

The court found precedence in a decisional 
trend in other states and Canada to grant 
relief in such cases. 

The complaint made on behalf of the 
infant plaintiff charged that he was born 
permanently maimed and disabled as the 
result of injuries caused by the defendant 
during the ninth month of the mother’s 
pregnancy. The Appellate Division of the 
New York Supreme Court granted the de- 
fendant’s motion to dismiss the complaint 
as not stating a cause of action and cited 
the Drobner case. 


In reversing the Appellate Division and 
its own previous decision in the Drobner 
case, the court said that the state’s common 


law should be brought into accord with 
justice. 


Departing from numerous earlier court 
decisions which denied the right of an infant 
to sue for prenatal injuries, the court, in 
explanation, borrowed a quotation from a 


Negligence 


British court: “When these ghosts of the 
past stand in the path of justice clanking 
their medieval chains the proper course 
for the judge is to pass through them un- 
deterred.” 


One of the “ghosts” passed through by 
the court was the problem of difficulty of 
proving an injury or its causal effect on 
defects discovered after birth. Pointing out 
that such difficulty of proof “is not special 
to this particular kind of lawsuit,” the court 
said: “Every day in all our trial courts (and 
before administrative tribunals, particularly 
the Workmen’s Compensation Board), such 
issues are disposed of, and it is an inad- 
missible concept that uncertainty of proof 
can ever destroy a legal right. The question 
of causation, reasonable certainty, etc., which 
will arise in these cases are no different, in 
kind, from the ones which have arisen in 
thousands of other negligence cases decided 
in this state, in the past.” 

The problem of dealing with the “ghost” 
theory that a foetus in utero has no existence 
of its own separate from that of its mother, 
that is, that it is not “a being in esse,” was 
circumscribed by the court. Saying that it 
did not have to deal here with “so large 
a subject,” the court pointed out that the 
plaintiff “child, when injured, was in fact, 
alive and capable of being delivered and of 
remaining alive, separate from its mother.” 

The court agreed with the dissenting 
opinion of the Appellate Division court 
that: “To deny the infant relief in this case 
is not only a harsh result, but its effect is 
to do reverence to an outmoded, timeworn 
fiction not founded on fact and within com- 
mon knowledge untrue and unjustified.” 

The decision of the court was: “The 
judgments should be reversed, and with the 
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motion denied, with costs in all courts.”— 
Woods v. Lancet. New York Court of Ap- 
peals. December 6, 1951. 20 NEGLIGENCE 
Cases 180. 


OTWITHSTANDING the New York 
1 decision, recognition is still not given 
in Nebraska to the rights of unborn infants. 


An unborn infant in the eighth month of 
the mother’s pregnancy was killed and born 
dead from the explosion of a tank of bottled 
gas. The complaint held that the child was 
viable and capable of separate and inde- 
pendent existence and suit was brought 
under the wrongful death statute. 


Demurrers of the vendor and the manu- 
facturer of the bottled gas were sustained by 
the trial court. The action was affirmed 
by the Nebraska Supreme Court. The de- 
murrers held that the infant was dead when 
born, that the child was never an existing 
person, that there was never a person or 
estate for which the plaintiff could be ap- 
pointed the administrator and that the plain- 
tiff has no legal capacity to sue. 


Basing its reasoning upon the preponder- 
ance of earlier decisions in similar cases 
where the rights of unborn infants were 
denied, the Nebraska Supreme Court said, 
“In our opinion a child born dead cannot 
maintain an action at common law for 
injuries received by it while in its mother’s 
womb,” and said the wrongful death statute 
could not apply.—Drabbels v. Skelly Oil 
Company. Nebraska Supreme Court. De- 
cember 7, 1951. 20 NEGLIGENCE CASEs 184. 


The Oblivious Pedestrian 
Could Have Been Warned 


A man crossing a street on a crosswalk 
kept watching a traffic light on his right 
and walked into the side of a streetcar 
which approached him from the left. He 
brought suit for injuries and the District 
of Columbia Circuit Court submitted the 
case to a jury on the last-clear-chance 
doctrine. 


The jury decided in favor of the pedes- 
trian, and the case was appealed on the 
theory that the court erred in submitting the 
case to jury trial. 

The United States Court of Appeals 
affirmed the action of the trial court. While 
the conductor did not have a later chance 
than the pedestrian to avoid the accident, 
the court said that “in the District of Colum- 
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bia the so-called last clear chance doctrine 
is broader than its name,” and that a plain- 
tiff “who appears, to be oblivious to danger, 
although he would be quite able to avoid 
it if he knew of its existence, is within this 
qualified exception to the rule that contribu- 
tory negligence bars recovery for injuries 
negligently inflicted.” The court said that 
the conductor should have “sounded his 
gong.’—Capital Transit Company v. Garcia. 
United States Court of Appeals. January 
24, 1952. 20 NeGLicENcE Cases 307. 


Vendor's Possible Liability 
Under Implied Fitness Warranty 


A housewife was burned when a cocktail 
robe she was wearing while preparing food 
in the kitchen burst explosively into flame 
upon “casual contact” with a burner of an 
electric stove. The demurrer of the depart- 
ment store from which her husband had 
bought the robe and against which he 
brought suit for damages was sustained by 
the trial court. The trial court concluded 
that there could be no recovery either on 
the theory that the store had been guilty 
of negligence or that there had been a 
breach of an implied warranty of fitness. 


Reversing the trial court, the Washington 
Supreme Court directed it to overrule the 
demurrer, 


While agreeing with the trial court that 
there could be no recovery on the theory of 
negligence, the reviewing court held that 
the propriety of the use of the robe was a 
question for the trier of the facts. The court 
said that the basis by which some jurisdic- 
tions make the warranty of implied fitness 
applicable to sales of wearing apparel seemed 
to them to be “logically sound.” 


In analyzing the argument of the depart- 
ment store’s counsel that the amended 
complaint showed that the cocktail robe was 
being used for a purpose for which it was 
not intended, the court said: “. we 
are not willing to base conclusions as to 
the appearance or uses of a cocktail robe 
on dictionary definitions of the words ‘cock- 
tail’ and ‘robe’. The term ‘housecoat’ is not 
defined in the source to which respondent 
refers; however, for a description one would 
hardly combine the definitions of ‘house’ and 
‘coat’.”—Ringstad v. I. Magnin & Company. 
Washington Supreme Court. January 17, 
1952. 20 NEGLIGENCE CaSEs 316. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


! 
| 
| 
| 
| 
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Insurer Liable for Delay in Tort 
in Acting upon Application 


On April 4, 1949 the assured signed an 
application to the defendant insurer for life 
insurance. The application had been writ- 
ten by one Haugan, who signed as general 
agent, and the assured himself witnessed it 
as soliciting agent. Both these men were 
agents of the defendant for soliciting insur- 
ance. Haugan had recently appointed the 
assured as such agent and had persuaded 
him to take out this insurance. On the 
same day and apparently as a part of the 
transaction some arrangement was made be- 
tween Haugan and the assured whereby 
Haugan advanced for the assured the money 
to pay the net premium for the first premium 
on the policy, each agent retaining his portion 
of the gross premium. Haugan then gave a 
receipt to the assured for the first premium 
in the sum of $156.85. 


A condition printed on this receipt pro- 
vided that there should be no liability there- 
under unless the policy was issued while 
applicant was in good health but that if the 
company became satisfied of the insurability 
of the applicant on the plan applied for, then 
the insurance, subject to the provisions of 
the policy, should become effective from the 
date of the application. If no policy was 
issued then the premium was to be returned. 


On April 14 the assured appeared before the 
insurer’s examining physician for the re- 
quired physical examination. The doctor 
approved the application but mistakenly re- 
Ported the systolic blood pressure as 140 
and the diastolic as 135. The insurer then 
wrote the doctor, misspelling his name, say- 
ing: ‘We have received the medical exami- 
nation which you completed on the life of 
Lewis J. Mann. According to the medical 
examination you show the systolic as 140 
and the diastolic as 135. I believe that this 
must be error. If not, will you please have 
the enclosed heart exercise test completed 
on his life in order that we may be able to 
complete consideration of this case.” This 
letter, dated May 5, the doctor denied re- 
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ceiving, but he did receive information that 
the insurer wished a recheck made on the 
assured’s heart. The assured promised the 
doctor to submit to such further examina- 
tion but never did so. The doctor testified 
that the assured was in good physical con- 
dition, that his blood pressure was normal, 
that there was nothing wrong with him, and 
that the error in reporting the blood pressure 
was so high as to be glaringly obvious. 

The assured died on July 4, three months 
after the date of the application. The cause 
of his death was not in evidence. On Octo- 
ber 16 the beneficiary wrote the insurer de- 
manding delivery of the policy or refund of 
the first premium as provided by the receipt. 
The insurer acknowledged receipt of the let- 
ter but neither issued the policy nor returned 
the premium. 


The case was tried entirely on the theory 
of negligence. The jury found for the plain- 
tiff for the amount of the insurance applied 
for, $2,500, plus interest. 

In affirming this judgment the reviewing 
court held: 


(1) A life insurance company that has 
solicited and received a completed applica- 
tion for life insurance and collected the first 
premium thereon is under a legal duty to 
take prompt action on the application. If it 
fails in that duty it becomes liable in tort 
for damages. 


(2) A physician in making medical exami- 
nation of an applicant for insurance and in 
reporting the results thereof to the insurer 
is the agent of the insurer and his errors and 
negligence, in that connection, are the errors 
and negligence of the insurer.—Mann v. 
Policyholders’ National Life Insurance Com- 
pany. North Dakota Supreme Court. Decem- 
ber 18, 1951. 15 Lire Cases 97. 


Accidental Shooting Need Not Take 
Place -in Presence of ‘‘Eyewitness’’ 


A liberal interpretation to the term “eye- 
witness to such discharge” in a policy of 
life insurance was given by a federal court 
of appeals in Alabama. The interpretation 
virtually held that actual presence at the 
scene is not required of an eyewitness to 
an accidental shooting. A strong dissenting 
opinion was made against the interpretation. 

A couple got up early one morning to go 
on a fishing trip. The husband was in the 
living room getting’ his equipment ready. 
His wife was in the adjoining room. She 
heard a gun shot and dashed into the living 
room. Her husband, fatally injured, was 


313 





sitting in a chair. The gun, which he had 
been cleaning to take along on the trip, was 
lying at his feet. He was taken to a hospital 
and died shortly thereafter. 


The husband was a member of a fraternal 
benefit society, which the widow sued to 
collect the full value of benefits for accidental 
death. A jury verdict favorable to her was 
set aside by the trial court. 


The insurance policy contained a clause 
limiting liability of the insurer to $500 if 
the death of a member results from the 
accidental discharge of a firearm where 
there is no “eyewitness to such discharge.” 


The court of appeals reversed the judg- 
ment of the trial court and said that a literal 
interpretation of the eyewitness clause might 
lead to disastrous results. 


Stating that the courts have given a liberal 
interpretation to the term “eyewitness,” the 
court said: “If one hears a gun fire and sees 
the wounded man fall, the former is an eye- 
witness to the discharge, though no fire, 
smoke, or bullet, was seen to issue from the 
gun.” 


The widow was therefore held to be an 
eyewitness and the trial court was directed 
to reinstate the verdict of the jury. 


The dissenting opinion in the case held 
that ambiguities in the term “eyewitness” 
which had bedeviled the courts in earlier 
cases involving the accidental discharge of 
a gun had been removed by the addition of 
the words “to such discharge” after the 
term “eyewitness.” 

“Difficulty of precise definition,” said the 
dissenting opinion, “cannot justify courts in 
denying to contracting parties the right to 
use terms of their own choice or excuse 
courts from a duty to arrive at a common 
sense rather than a fanciful meaning for 
such terms.” 


’ 


“With my limited vision,” the dissent con- 
tinued, “I feel that I have no more right 
to bring imagination to the support of sym- 
pathy and thereby in effect to strike out the 
requirement of an ‘eyewitness to such dis- 
charge’ than I would have boldly to change 
the amount of a $500 policy to $5,000."—Fox 
v. Order of United Commercial Travelers of 
America. United States Court of Appeals, 
Fifth Circuit. December 7, 1951. 15 Lire 
Cases 71. 


Insurance Agent Knows Procedure, 
Retained Assignment Not Effective 


A life insurance agent, owning a retire- 
ment annuity contract with his company, 
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executed an assignment in which he named 
his two sisters as trustees to all right, title 
and interest in the annuity in which his 
wife was named beneficiary. The man re- 
tained possession of the assignment and 
sometime after his death, all three copies of 
the assignment were found in a strongbox 
in his office. 


The sisters brought suit to have the pro- 
ceeds of the policy turned over to them on 
the basis that the assignment had acted to 
change the beneficiary and make to them a 
gift of the proceeds. 


The Minnesota Supreme Court said that 
the actions of the assured showed no clear 
intention to change the beneficiary. As an 
insurance agent, he knew the procedure 
necessary to effect change of beneficiary and 
the fact that he retained exclusive control 
of the assignment and instructed no one 
to forward it to the insurer showed lack of 
clear intent. The court affirmed the trial 
court’s decision that the assignment did not 
change the beneficiary.—Cooney v. Equitable 
Life Assurance Society of The United States. 
Minnesota Supreme Court. January 11, 
1952. 15 Lire Cases 135. 


Beneficiaries of Matured Policy 
Proceeds Are Real Parties in Interest 


Beneficiaries under a supplementary con- 
tract between an assured and an insurer are 
the real parties in interest to any suit upon 
the contract after the death of the assured, 
it was held recently by the Washington 
Supreme Court. 


A man left $6,000 of the proceeds of a 
matured life insurance policy with the in- 
surer and entered into a supplementary con- 
tract with it that provided for withdrawals 
and set up a specific scale for distribution to 
specific persons of any proceeds remaining 
at his death. 


The executor to the assured’s estate filed 
suit only against the insurance company to 
have the proceeds paid to the estate on 
the theory that the supplementary contract 
amounted to a testamentary disposition. The 
insurance company defended the action with- 
out interpleading the named beneficiaries of 
the “third party beneficiary contract.” The 
trial court held that the executor had no 
interest in the funds and dismissed the action 
with prejudice. 


On appeal, the Washington Supreme Court 
held that the beneficiaries under the supple- 
mentary contract were the real parties in 
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interest and that the insurer was only a 
stakeholder. The appellant should have 
joined the proper parties and the respondent 
should have interpleaded them. The court 
set aside the judgment of the trial court and 
remanded the case with the instructions that 
the beneficiaries be brought into the pro- 
ceedings. If the beneficiaries cannot be 
brought in, the court said that the trial court 
should dismiss the action without prejudice. 
—Toulouse v. New York Life Insurance Com- 
pany. Washington Supreme Court, Depart- 
ment One. October 4, 1951. 15 Lire Cases 
22. 


Actual and Punitive Damages 
Awarded Because of Agent's Fraud 


An illiterate South Carolina sharecropper, 
whose wife was ill with cancer, was told by 
insurance agents that the life insurance he 
could buy through his membership in the 
local farm bureau would protect either him 
or his wife whether they should have “T. B., 
cancer or anything.” He was told that a 
joint insurance policy would pay either sur- 
vivor $1,000, with $250 immediately for 
burial expenses. 


One of the agents, who was a director 
of the farm bureau, read the application to 
the farmer, who later said he thought it a 
proper reading because he had confidence in 
the agent. At the time of the application, 
he paid a six months’ premium, $21.41. 
When he received the policies from the in- 
surance company, he did not tell his wife 
about them because he didn’t want to worry 
or embarrass her, and he didn’t ask his 
children about them because he said that 
he trusted the agent. 


The premiums were kept up on the policies, 
and when his wife died, the farmer tried to 
collect the life insurance he understood that 
he had carried on her. He then found that 
what he had was a life insurance policy on 
himself, but only hospitalization, surgery, 
accidental death and dismemberment insur- 
ance on his wife. 


He brought suit and a county jury awarded 
him actual and punitive damages on a find- 
ing of fraud on the part of the insurance 
agents, 


In appealing the case, the insurer objected 
to the admissibility of evidence concerning 
the actions and words of one of the agents. 
The court said that the allegation of fraud 
broadens the field of admissible evidence at 
the discretion of the trial court. The trial 
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court’s judgment was affirmed.—Shumpert v. 
Service Life & Health Insurance Company. 
South Carolina Supreme Court. November 
30, 1951. 15 Lire Cases 90. 


Decision Briefs 


When the insurer made its check payable 
to the minor beneficiary and to the step- 
grandfather, designated as “father” and 
“trustee,” the evidence failed to show that 
it exercised its option under the “Facility 
of Payment” clause. The court held that 
if the insurer had intended to exercise its 
option, it would have made the stepgrand- 
father the sole payee since he fell within the 
class of persons described in the facility of 
payment clause without any reference to 
his alleged fiduciary capacity.—Potirus v. 
American National Insurance Company of Gal- 
veston, Texas. Illinois Appellate Court, First 
District. October 24, 1951. 15 Lire Cases 45. 


When the assured was killed by her hus- 
band, who was the principal beneficiary in 
her life insurance policy, the judgment of the 
trial court in awarding the proceeds to the 
guardian of the two stepchildren was reversed 
and the proceeds ordered paid to the ad- 
ministrator of the deceased’s estate. There 
was no alternative beneficiary designated in 
case the principal beneficiary should be in- 
eligible to take under the law. The step- 
children were to have the proceeds, only in 
case the husband were no longer “living.” — 
Neff v. Massachusetts Mutual Life Insurance 
Company. Ohio Court of Appeals, Cuyahoga 
County, Eighth District. November 15, 
1951. 15 Lire Cases 13. 


The wife and father of the deceased 
serviceman each claimed his National Serv- 
ice Life Insurance proceeds, Letters 
which had been written by the assured 
stated that he planned to change the policy’s 
beneficiary from his wife to his children. 
Although there was sufficient evidence to 
warrant a finding that the assured intended 
to change the beneficiary, it was held that 
there was no competent evidence showing 
any affirmative act by the assured to put 
his intention into effect. Consequently, the 
judgment for the assured’s widow, who had 
been named principal beneficiary, was af- 
firmed by the court.—Littlefield v. Littlefield. 
United States Court of Appeals, Tenth Cir- 
cuit. February 12, 1952. 15 Lire Cases 228. 
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Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Race Horse ‘‘Humanely”’ Killed; 
Insurer Didn't Consent—Not Liable 


When an insurer refused to give his 
consent to the voluntary “humane” destruc- 
tion of a race horse, the owner, upon the 
advice of his veterinarian, had the horse 
destroyed anyway. The insurer refused to 
pay the claim of the assured and he brought 
suit. 


The trial court jury was instructed to 
return a verdict for the insurer and the 
assured appealed the decision. 


The suit was based on one of two clauses 
in the extension of the policy in which 
instance the insurer would extend the 
coverage to inelude voluntary destruction 
of the animal for humane reasons, “only” 
when the company shall give its written 
consent to the destruction. It was on strict 
construction of this clause that the trial 
court ordered a verdict for the insurer. 


The assured accused the insurer of acting 
arbitrarily in refusing to give its consent 
to the destruction of the animal and said 
that the insurer had an implied obligation, 
when requested, to give its consent. 


Following the injury of the horse and 
x-ray determination that it had suffered a 
fracture of a bone in its hoof, opinion differed 
as to the amount of pain the horse was suffer- 
ing and as to the possibility of its recovery. 
Veterinarians of the assured said that the 
injury was healing improperly and that it 
would never be able to walk without pain. 
They recommended that it be destroyed for 
humane reasons. The veterinarian of the in- 
surer, however, said that the horse made con- 
siderable recovery between the time of its 
injury and time of its destruction and_ that 
the horse would have recovered. Testimony of 
the assured’s veterinarians established that 
following the injury the horse remained in 
“good flesh” and ate all his feed, which was 
not normal for a sick horse or one that was 
suffering great pain. A truck driver testified 
that when a van in which he was transporting 
the horse had a fire break out in its engine, 
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the horse jumped off the van and trotted 1,000 
yards “down the road,” and at that time the 
horse was not lame and there was no swelling 
in any part of his legs. 


In answering the complaint of the assured, 
the insurer denied that it acted arbitrarily and 
likewise denied that it was necessary for 
humane consideration to destroy the horse. 


The appeals court affirmed the judgment of 
the trial court, but it did not, however, agree 
with its line of reasoning. The court said 
that it did not hold that under the terms of 
the policy, the right of the insurer to grant 
consent is so absolute as to preclude judicial 
inquiry. On the other hand, it said it could 
not uphold the implied contention of the 
assured that a dispute as to the existence 
of human consideration for the voluntary 
destruction of an animal affords a proper 
basis for finding that a refusal to grant 
consent is arbitrary or unreasonable. 


The horse was not destroyed until 42 
days after the injury and 22 days after the 
refusal of the insurer to grant consent to 
its destruction. The destruction also took 
place less than a week before the expiration 
of the policy. 


The court held that the facts of the case 
would not authorize a jury to hold that the 
insurer acted arbitrarily in withholding its 
consent. The court said that even if the 
reason of the trial court should be held 
improper, the result was nevertheless cor- 
rect. — Wilson v. Hartford Livestock Insur- 
ance Company. United States Court of Appeals 
for the Fifth Circuit. January 31, 1952. 7 
Fire AND Casuatty Cases 725. 


“Step into My Chair’’ Begins 
Patient-Doctor Relationship 


A Toledo chiropodist instructed a patient 
to seat herself in a metal hydraulic chair. 
She had placed her foot on the chair and 
was attempting to lift herself into it when 
the chair rotated to the left. She lost her 
balance and was injured when she fell to 
the floor. She brought suit against the 
chiropodist, charging negligence for failing 
to lock the chair or to warn her that it was 
unlocked. 


Upon receipt of the summons. served 
upon the doctor and his demand for de- 
fense and payment of any judgment, the 
insurer brought action in the Court of 
Common Pleas. Naming the doctor and 
his patient as defendants, the petition asked 
that the court absolve the insurer of any 
obligation under the terms of its contract. 
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The insurance contract provided that the 
insurer would defend the assured and pay 
judgments in suits for damages “arising 
out of the practice of the insured’s profes- 
sion as specified herein.” 


The insurer contended that its liability 
was strictly limited to those injuries which 
might arise out of the actual rendition of 
professional services by the assured, and 
that the circumstances of the patient’s in- 
jury did not fall within the protection of 
the policy. 


Opposing this position, the doctor and 
his patient claimed that the quoted language 
of the policy was in broad and comprehen- 
sive terms and that any doubt or ambiguity 
of phraseology must be resolved in favor of 
the assured. 


A finding of the trial court in favor of 
the insurer was appealed and the court of 
appeals reversed the judgment and held the 
insurer liable to defend the assured and to 
pay any final judgment to the extent of the 
policy coverage. 


The Ohio Supreme Court agreed to re- 
view the case. It affirmed the decision of 
the court of appeals. It said that nowhere 
in the language of the policy was the liabil- 
ity of the insurer limited to “malpractice” 
or confined to a failure on the part of the 
assured to exercise that standard of pro- 
fessional skill in the treatment of patients 
prescribed by law. 


The woman had been a patient of the 
chiropodist prior to the date of the accident. 
The court held that when she began to 
follow his precise instructions in preparing 
herself for his professional ministrations, 
the relationship of patient and doctor was 
clearly established. The court said that the 
maintenance of the treatment chair in a 
proper and safe condition for the accommo- 
dation of patients was a service or duty 
directly connected with the doctor’s practice 
of chiropody.—4American Policyholders Insur- 
ance Company v. Michota. Ohio Supreme 
Court. February 13, 1952. 7 Fire AND 
Casua.ty Cases 764. 


Application Signed in Blank; 
Delivered Policy Read; 
No Mutual Mistake 


Two Texas men who purchased an air- 
plane wanted to insure it against all loss, 
particularly that occurring on the ground. 
On the day of its delivery, the seller of the 
plane, who was also in the insurance busi- 
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ness, secured coverage on the plane in a 
telephone conversation with the general 
agent of the insurer at Dallas. It was not 
mentioned in the conversation that there 
was no hangar available for the plane in 
the city of the assureds. 


Before the policy was issued, the general 
agent sent an application to be filled out by 
the plane owners. The seller of the plane 
had quit the insurance business and his 
ex-partner filled out the answers to the 
application after it had been signed in blank 
by one of the owners. To the question, “Is 
aircraft hangared?” he answered, “Yes.” 


The policy, when issued, was delivered 
to the assureds, one of whom read and 
accepted it. A rider to the policy said that 
it did not cover losses from tornado, etc., 
while the aircraft is parked and unhangared 
except for reasonable parking between 
flights or when away from the city of the 
assureds. 


Nine months later the aircraft was de- 
stroyed on its home field by a windstorm. 
It was not hangared but moored on the 
field. Sometime during the following two 
days, the radio and wing lights were stolen 
from it. The plane owners filed suit to 
recover $1,318.22 for the destruction of the 
plane and $281.78 for loss by theft of the 
radio and lights. They won all they asked 
in a jury trial of the case and the insurer 
appealed. 


The Oklahoma Supreme Court agreed 
with the insurer that the trial court erred 
in permitting the plaintiffs to introduce 
parol evidence in support of their allegation 
of a mutual mistake of the parties so as to 
eliminate the provisions of the rider. The 
court said that regardless of what the situa- 
tion might have been had the loss occurred 
before the policy was issued, the accepted 
written contract superseded all oral negotia- 
tions. The supreme court reversed the deci- 
sion of the trial court and held the insurer 
not liable on the destruction of the plane. 


The court refused, however, to release 
the insurers from their liability to make a 
cash settlement for the value of the radio 
and lights stolen. The company sought to 
escape making a cash settlement by offering 
to replace the stolen equipment. The plane 
owners contended and the court agreed that 
it would be useless to allow the company to 
replace the stolen items upon an airplane 
that was totally destroyed.— National Fire 
Insurance Company of Hartford v. McCoy. 
Oklahoma Supreme Court. December 26, 
1951. 7 Frre anp Casuarty Cases 754, 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 


REPORTS 


Gambles With Assured’s Money 
—tiable for Excess Judgment 


An insured under a garage liability policy 
insisted that the insurer had an opportunity 
to settle a claim prior to trial, but negli- 
gently and in bad faith declined to do so. 
It was conceded that the insurer engaged 
competent counsel to defend the action 
against the insured and that after a judg- 
ment for $25,000 became final, it paid all 
costs, counsel fees and $10,000, the limit of 
its liability under the policy, with interest 
to date of payment. 


Some two weeks prior to the trial, the 
claimant was examined by a physician for 
the insurer and his report showed a frac- 
ture of the femur which failed to knit, ren- 
dering the claimant totally disabled. About 
the same time another report indicated an 
active tubercular condition. Shortly before 
trial, the claimant’s counsel offered to ac- 
cept a settlement of $9,500, and the insurer 
made a counter offer of $7,500. The next 
day the $9,500 offer was withdrawn and 
a new offer made to settle for $12,000, The 
insured knew nothing of these offers or of 
the claimant’s total disability until his per- 
sonal counsel elicited this information a 
day or two before trial. The insurer said 
it could still be settled for $12,000, offering 
to pay $10,000 if the insured would pay the 
additional $2,000. However, the insured 
declined because of financial inability to 
raise the money, and the insurer never ad- 
vised the claimant’s counsel that it would 
pay $10,000 in settlement of the claim. 

The trial court charged the jury that no 
verdict could be rendered solely on a show- 
ing of negligence in the investigation of the 
claim and in negotiating, attempting to 
negotiate or failure to negotiate a compro- 
mise of the claim, though such negligence, if 
shown, could be considered in determining 
the existence of bad faith. “Bad faith” was 
defined as conveying the “idea of willing- 
ness to gamble with the insured’s money in 
an attempt to save its own money” or “as 
an intentional disregard of the financial in- 
terest of the plaintiff in the hope of escap- 
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ing full liability imposed upon it by its 
policy.” On this charge, the jury rendered 
a verdict for the insured for $17,500. The 
trial court suggested a remittitur of $2,500, 
and judgment was entered for $15,000. 

The reviewing court found no merit in 
the insurer’s contention that there was no 
material evidence of bad faith on its part 
and that the lower court should have 
directed a verdict in its favor, since it was 
of the opinion that the questions of bad 
faith and proximate cause were for the jury. 

The jury may have concluded that the in- 
surer had become resigned to the prob- 
ability of having to pay $10,000 and was 
indifferent to the effect of its failure to com- 
promise upon its insured. The insurance 
company had neglected to learn the claim- 
ant’s true condition until a trial was immi- 
nent and had failed to learn of the existence 
of a most material witness. It had declined 
to accept a compromise offer within the 
limits of its liability and, failing to advise 
the insured of the offer, made a counter 
offer which the claimant apparently consid- 
ered a rejection of his own offer which he 
promptly increased to $12,000. Although 
then fully aware of the seriousness of the 
insured’s position, it made no further effort 
to compromise and proceeded to trial sug- 
gesting that the insured pay $2,000 and 
settle on the basis of the last offer. 

The further defenses. that the insured’s 
insolvency precluded him from damage and 
that he failed to mitigate his damages by 
paying $2,000 were overruled.—Southern 
Fire & Casualty Company v. Norris. Ten- 
nessee Court of Appeals. January 14, 1952. 
37 AUTOMOBILE Cases 1075. 


Voiding Policy for Age Fraud 
Is Justiciable Controversy 
Under Declaratory Judgments Act 


A 20-year-old youth stated in an appli- 
cation for a policy of automobile insurance 
that he was 25 years old, and the policy 
was issued on that misrepresentation. 

Shortly after the issuing of the policy, the 
youth’s car collided with another and the 
occupant of the car filed suit for damages 
in an Indiana state court. 

When the insurer found out the true age 
of the youth, the youth executed an agree 
ment with the insurer that in defending 
him it did not waive its rights to deny 
liability under the policy, and accepted a 
return of the premiums he had paid on 
the policy. 
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The insurer, an Illinois corporation, then 
fled a complaint against the assured and 
the injured party under the Declaratory 
Judgment Act in a United States district 
court that the policy was null and void on 
the ground that it was procured by fraud. 

The injured party appealed the decision 
of the district court, which declared the 
policy null and void. The appellant claimed 
that the insurer erred in filing a complaint 
under the Declaratory Judgment Act since 
no justiciable controversy existed, because 
in Indiana an injured person may not join 
an insurer in an action against the assured, 
or proceed directly against the insurer be- 
fore he has obtained a judgment against 
the assured. The court held that this con- 
tention had already been answered ad- 
versely in a similar case, Maryland Casualty 
Company v. Pacific Coal & Oil Company, 312 
U. S. 270. 

The appellant then argued that in the 
action, the interests of the assured coincide 
with that of the insurer since he failed to 
defend it, had signed an agreement with the 
insurer of nonwaiver of its possible rights 
or defenses, and had accepted the return 
of premiums. It was therefore contended 
that the assured should have been realigned 
as a plaintiff and the complaint dismissed 
for lack of jurisdiction. The court agreed 
with the district court’s refusal to align 
the assured with the insurer for the reason 
that the supporting cases cited by the ap- 
pellant involved the question whether the 
injured person was entitled to recover 
against the assured, showed clearly that the 
interests of the assured and the insurer were 
the same, and were, therefore, inapplicable 
in the present case because here the insurer 
clams that regardless of whether assured 
is liable to appellant, insurer is not obli- 
gated to defend assured and is not obligated 
to pay any judgment which may be ren- 
dered against him. 

The court held that the assured’s mis- 
representation of age was of such material 
importance to risk that the insurer’s reliance 
on that misrepresentation made the policy 
null and void. The judgment of the district 
court was afhirmed.—State Farm Mutual 
Automobile Insurance Company v. Mossey. 
United States Court of Appeals for the 
Seventh Circuit. January 30, 1952. 37 
AUTOMOBILE Cases 1116. 


Decision Briefs 


Since the taxi company’s policy fulfilled 
the requirements of the Financial Responsi- 
bility Act and since coverage limitation was 
permissible by law, the insurer of a taxi 
driver was held not liable for excess dam- 
ages since its policy was limited to situa- 
tions where there was no other valid and 
collectible insurance and where the vehicle 
involved was not furnished for the regular 
use of the named insured.—Davy v. Mer- 
chants Mutual Casualty Company. New 
Hampshire Supreme Court. January 2, 1952. 
38 AUTOMOBILE CAsEs 18. 


Insurer’s claim that the plaintiff had re- 
ceived full satisfaction by a contract with 
another insurance company was held by the 
court to be an affirmative defense claim, 
and the insurer was denied making it an 
appeal issue since it had not pleaded it be- 
fore the trial court—Grafton v. McGuire. 
Missouri Supreme Court. January 14, 1952. 
38 AUTOMOBILE Cases 55. 


Since the insurer in a policy against theft 
did not exercise its option to replace or 
repair, the proper measure of damages was 
the actual value of the car at the time of 
theft. — Stuyvesant Insurance Company v. 
Driskill. Texas Court of Civil Appeals, 
Second Supreme Judicial District. Decem- 
ber 7, 1951. 37 AutoMosILE Cases 1127. 


Trial court committed prejudicial error 
in admitting testimony that plaintiff’s injury 
might possibly result in his developing menin- 
gitis. Judgment was reversed and a new 
trial granted.—Lorch v. Eglin. Pennsylvania 
Supreme Court, Eastern District. January 
7, 1952. 37 AuTOMOBILE CAsEs 1086. 


The action of the insurance company in 
investigating the claim and the expression 
of hope on the part of one of its employees 
that a certain garage would be permitted 
to do the repair work did not act to estop 
the insurance company from disclaiming lia- 
bility for damages when it was shown that 
the plaintiff failed to return the policy ex- 
piration notice, indicating her desire to re- 
new, until after the expiration of the policy 
and after the accident occurred.—Simmons 
v. Motors Insurance Corporation. Mississippi 
Supreme Court. January 21, 1952. 38 Auto- 
MOBILE CASES 31. 


“A technicality has well been defined as a microbe which has gotten 
into the law and given justice the blind staggers.” —Author unknown, 
quoted by United States Court of Appeals, Eighth Circuit. 


Automobile 





Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription Recent Tax Topics: 


rate—$6.50 for 12 monthly issues. Write for sample copy. a _ 

ection 
Alimony trusts 
Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 
Standard making respect to nutrition, health, and the general public wel- 
er liability law fare, in addition to notes on legislative, administrative 
efilled prescriptions ease od se 
Chemical additives and judicial developments. Issued monthly; subscription 
oe foods rate—$10 a year, including binder for year's issues. 
ultiple seizures 
Fraud in.food cases Sample copy sent on request. 


Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 

ing on labor law problems, the Labor Law Journal presents 

timely articles concerned with the intimate and complex 

relationship of Law, Labor, Government, Management, 

and Union. Each month, the Journal brings you the serious 

thinking, the reasoned conclusions, the viewpoints, and 

attitudes of leaders of thought and action—on significant, 

pivotal labor law problems. Specialists in the field treat 

currently troublesome phases of labor law in factual, 

hard-hitting articles. No punches are pulled—nothing is 

“slanted."’ Issued monthly; subscription rate—$6 a year. : 
Sample copy on request. oo * _ 
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